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:
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6 INSURANCE COMPANY, :
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7 :
vs. :

8 :
K.C. AUTO BODY, INC., :

9 Additional Defendant : No. 98-813

10
VOLUME I OF II

11
TRIAL BY JURY

12 Monday, December 13, 2004
Tuesday, December 14, 2004

13 Wednesday, December 15, 2004
Thursday, December 16, 2004

14 Friday, December 17, 2004
Reading, Pennsylvania

15 _______________________

16 Before The HONORABLE ALBERT A. STALLONE, Senior Judge

17 ______________________

18 APPEARANCES:

19 For the Plaintiffs,
Daniel Berg and

20 Sheryl Berg: BENJAMIN J. MAYERSON, ESQUIRE
HY MAYERSON, ESQUIRE

21 MARGARET R. CONNORS, ESQUIRE
3540 Schuylkill Road, Route 724

22 Spring City, Pennsylvania 19475

23

24 ANGELA ROTKISKE
Official Court Reporter

25
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1

2
For the Defendant,

3 Nationwide Mutual
Insurance Company: CRAIG A. COHEN, ESQUIRE

4 MICHAEL R. NELSON, ESQUIRE
ERIN NULTY, ESQUIRE

5 Four Sentry Parkway
Suite 300

6 Blue Bell, Pennsylvania 19422

7
For the Defendant,

8 Lindgren Chrysler-
Plymouth: KENNETH C. MYERS, ESQUIRE

9 534 Elm Street, 1st Floor
Reading, Pennsylvania 19601

10

11
For the Defendant,

12 K.C. Auto Body Shop: BRETT A. HUCKABEE, ESQUIRE
1136 Penn Avenue

13 P.O. Box 6895
Reading, Pennsylvania 19610

14

15
ALSO PRESENT: Daniel Berg, Plaintiff

16 Sheryl Berg, Plaintiff

17

18

19

20

21

22

23

24

25
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1 INDEX TO WITNESSES

2 Direct Cross Redirect Recross

3 Monday, December 13, 2004

4 Michael Grumbein, as of cross 69 122/125 126 ---

5 Kathleen Holben, as of cross 138 159 174 ---

6 Dean Jones, as of cross 176 255/262/264 266 ---

7

8 Tuesday, December 14, 2004

9 Doug Witmer 293 323/353/362 362 368
- as of cross 296

10
11 Steve Potosnak, as of cross 369 --- --- ---

12 Sharon Berg 383 396/419/429 429 430

13 Donald Phillips, on qualf. 432 433 --- ---
440 449/451 --- ---

14
15 Tom Campuzano 455 458 465 466

16 Bruce Bashore 474 506/512 516 522

17

18 Wednesday, December 15, 2004

19 David Wert 537 549/562 570 573

20 David Bowen 574 575/576/577 578 ---

21 Ronald E. Stitzel 579 585/594/597/612 596 610

22 Richard Wenrich 613 617/618 --- ---

23 Douglass Joffred 620 659/691/702 703 ---

24 Daniel Berg, Sr. 722 746 --- ---

25

26
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2 INDEX TO WITNESSES

3 Direct Cross Redirect Recross

4 Thursday, December 16, 2004

5 Daniel Berg, Sr. --- 791/809 817 ---

6 Ernest Michael O'Leary 825 --- --- ---

7 William Anderton, on qualf. 866 871 --- ---
872 886/900/903 904 905

8
9 Bruce Bashore 912 918/920 --- ---

10 Dwight Varnes 924 932/933 --- ---

11 Daniel Readinger 933 935 --- ---

12 Keith Creider 937 940/943 --- ---

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 INDEX TO EXHIBITS

2 Exhibits Marked Admitted Refer.

3 1 - List of Motions in Limine 7 --- 1069-1078

4 2 - Best Claims Practices Manual 158 --- 1079-1144

5 3 - Certification and Auto Policy 197 851 1145-1146

6 4 - Photographs 214 851 1147

7 5 - Blue Ribbon Repair Svc. Agreement 222 --- 1148-1161

8 6 - Letter 12/02/97 247 672 1162-1169

9 7 - Letter 11/03/97 312 765 1170

10 8 - Claim Log 330 854 1171-1240

11 9 - Lease Agreement 411 854 1241-1242

12 10 - Stipulation 473 --- 1243

13 11 - Letter 04/22/98 478 854 1244-1245

14 12 - Photographs 499 --- 1246-1248

15 13 - Claim Log Entry 502 --- 1249-1250

16 14 - Claim Log Entry 502 --- 1251-1252

17 15 - Letter 05/19/98 502 856 1253

18 16 - Bill K.C. Auto Body 576 857 1254

19 17 - Letter 04/22/98 580 --- 1255

20 18 - Letter 10/02/92 604 859 1256-1260

21 19 - Supplemental Report 02/05/97 648 680 1261-1270

22 20 - Repair Order 666 --- 1271-1276

23 21 - Stipulation 786 --- 1277

24 22 - Complaint 791 --- 1278-1327

25 23 - Lease Buyout Quotation 801 --- 1328-1329
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1

2 Exhibits Marked Admitted Refer

3 24 - Appraisal 804 861 1330-1331

4 25 - Complaint 805 --- 1332-1369

5 26 - File 843 863 1370-1385

6 27 - Letter 01/13/99 848 --- 1386

7 28 - Verdict Slip 912 --- 1387-1390

8 29 - Bill 916 923 1391-1392

9 30 - Photocopy of check 917 923 1393

10 31 - Photocopy of check 917 923 1394

11 32 - Bill 918 923 1395

12 33 - Curative Instructions 1057 --- 1396

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 (Reading, Pennsylvania, Monday, December 13, 2004, at 9:00

2 a.m.)

3 (REPORTER'S NOTE: At the direction of the Trial

4 Judge, this transcript shall be considered as containing an

5 exception to every ruling by the Court.)

6 (Whereupon, the following discussion occurred in

7 chambers at 9:10 a.m.)

8 THE COURT: On the record. What I did is I indicated

9 to you just a few minutes ago in reviewing what our schedule

10 is for this week. We know that at the pretrial conference

11 that we scheduled four days for this case and very possibly

12 five days. If there would be Friday, then I would have to

13 take my miscellaneous court and squeeze that in some time

14 before Christmas, which is okay. But we have a maximum of

15 five days.

16 I'm going to mark as an exhibit right now an itemized

17 list of the motions in limine that were filed by the

18 Defendant, Nationwide Mutual Insurance Company prior to or on

19 the date of the trial settlement conference. I will give all

20 of you a copy of this and give me back the extra copies.

21 (Itemized List of Motions In Limine - marked

22 for identification as Exhibit No. 1.)

23 THE COURT: What you will see along with the subparts

24 there are 15 motions in limine. And they do not include the

25 motions that I understand from my law clerk as of Friday

7
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1 afternoon when I left here were filed since we had the

2 pretrial settlement conference.

3 Now if there is some effort which apparently Mr. Cohen

4 was starting to say off the record that's the reason I want

5 to get on the record that he is withdrawing some of these

6 motions then I think we ought to do that first. Perhaps I

7 can get my blood pressure down and continue after that. But

8 you tell me which ones are being withdrawn. I don't want any

9 explanation. Just tell me which ones are withdrawn.

10 MR. COHEN: The --

11 THE COURT: Are there any extra copies of that?

12 MR. MYERS: We have just enough.

13 MR. MAYERSON: Our team has an extra copy.

14 THE COURT: That's all right. As long as you all have

15 a copy.

16 MR. COHEN: I believe the motion with regard to

17 Michael Nelson is now moot.

18 THE COURT: What number? See how nicely these are

19 marked? The pages are marked. The second page has a 2 down

20 at the bottom. The third page has a 3. All of these

21 sections are there for your convenience and for the record.

22 Tell me what page?

23 MR. COHEN: Page 5.

24 THE COURT: Page 5.

25 MR. COHEN: Number 10, number 11.
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1 THE COURT: No more seats. Come on in. Number 11 is

2 that withdrawn, yes or no? I'm trying to move along.

3 MR. COHEN: Yes.

4 THE COURT: That's withdrawn.

5 MR. COHEN: And also --

6 THE COURT: Just -- no. No. No. Is all of 11

7 withdrawn? Just answer my question, all right?

8 MR. COHEN: Yes.

9 THE COURT: So we can all mark 11 off which begins on

10 Page 5. That motion is withdrawn and all of the subparts of

11 that which are on 6?

12 MR. COHEN: Yes, Your Honor.

13 THE COURT: All of Page 6 then is withdrawn. Then we

14 go up to Page 7 and we have subparts 8, 9 and 10. And I

15 assume they are withdrawn also; is that correct?

16 MR. COHEN: Yes, also parts of 11.

17 THE COURT: No. No. Subparts 8, 9 and 10 on Page 7.

18 MR. COHEN: Yes, Your Honor, are withdrawn.

19 THE COURT: All right. Where did you get 11 from?

20 MR. COHEN: Also parts of 11 are withdrawn.

21 THE COURT: Okay. Also parts of 11 are withdrawn.

22 What else is withdrawn? You are doing good so far.

23 MR. COHEN: I'm afraid that's the only ones I can

24 withdraw.

25 THE COURT: You are doing good so far. Keep going.
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1 MR. COHEN: Number 2.

2 THE COURT: Page 2 or Page 3?

3 MR. COHEN: Page 1, number 2. Page 1, number 2.

4 THE COURT: Relative to pertaining to agency

5 relationship?

6 MR. COHEN: Yes.

7 THE COURT: So number 2 on Page 1 is also withdrawn.

8 That ought to be enough to start a bonfire. What do you

9 think, Carmen? What else is withdrawn?

10 MR. COHEN: May I ask you a question?

11 THE COURT: No. Tell me what else is withdrawn. Then

12 I will let you ask a question.

13 MR. COHEN: I kind of need to ask the question first.

14 THE COURT: You are such a nice guy, Mr. Cohen. I'm

15 trying to give you a rough time. For an insurance company

16 lawyer you are such a nice fella.

17 MR. COHEN: If I withdraw a motion in limine, may I

18 still preserve my objection?

19 THE COURT: Absolutely. I much prefer that you do

20 that at that time it will be appropriate. I wouldn't want to

21 have any evidence that is not in the record that is not

22 relevant to the issue. I'm better able to decide the

23 question then.

24 MR. COHEN: Page 3, number 4.

25 THE COURT: That's in regards to attorney's fees?
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1 MR. COHEN: I'm not waiving that issue.

2 THE COURT: You are not objecting -- I mean

3 withdrawing your objection to attorney's fees?

4 MR. COHEN: No.

5 THE COURT: You are just withdrawing that motion in

6 limine?

7 MR. COHEN: Just withdrawing that and preserve all

8 objections to any time records.

9 THE COURT: All right. Number 4 we can cross that

10 off. Okay. Again, keeping in mind you can raise those

11 objections at a more appropriate time which would be right

12 before the evidence is to be submitted just for the record

13 hopefully the day before.

14 Who is that fella next to you?

15 MR. NELSON: Mike Nelson, Your Honor.

16 THE COURT: Too good looking to be a lawyer. You've

17 got to be a state cop. He is giving me the googley eyes.

18 MR. MAYERSON: He is actually.

19 MR. COHEN: He is actually my boss. Page 4, number 6.

20 THE COURT: Page 4, number 6. That's to trifurcate

21 the case?

22 MR. COHEN: Your Honor, I am sorry, number 6.

23 THE COURT: I am sorry that's 7. 6. Okay. So that's

24 being withdrawn for a motion in limine but the issues may be

25 raised during trial.
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1 MR. COHEN: Page 5, number 10, preserving my

2 objections.

3 THE COURT: Well -- relative to expert testimony of

4 James Schwartzman?

5 MR. COHEN: Yes.

6 THE COURT: All right. So that will be withdrawn

7 also.

8 MR. COHEN: At the appropriate time I will just make

9 my oral motion.

10 THE COURT: Absolutely. Rather than have the Court

11 worry about ruling on the motions, signing an order at this

12 particular time. This is nice. If I would have ever gotten

13 that job as a federal court judge I would have had to just

14 worry about motions in limine for three weeks like they do.

15 We just don't have that much time.

16 MR. COHEN: Page 7, number 12 and also parts

17 preserving, not waiving my objections.

18 THE COURT: All right. Mr. Cohen, you are a very

19 bright man, good common sense. You probably learned it all

20 from that guy sitting to your left. Is that right?

21 MR. COHEN: Half of it. The other half I learned from

22 the woman behind me.

23 THE COURT: All three of them. By the way we have a

24 question with regard to one of the jurors. Don't let me

25 forget.
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1 MR. COHEN: I would be happy to withdraw number 3 I

2 will just tell you.

3 THE COURT: Page what?

4 MR. COHEN: Page number 1, number 3. My sense is that

5 these issues are going to come up throughout the trial.

6 That's fine. I can raise the objections during trial. These

7 are going to permeate Mr. Mayerson's case, and I will object

8 every time.

9 THE COURT: Again, at least in my setting in my

10 courtroom it is really more appropriate at that time. I know

11 a heck of a lot more about the case. I think it would be

12 easier for the Court to decide. If I'm pushed into making a

13 ruling on motions in limine, as I said in the case a couple

14 of weeks ago, I'm inclined to deny your motion.

15 I think you are better off preserving it until the

16 appropriate time. So 3 has been crossed out?

17 MR. NELSON: I am sorry, Your Honor --

18 THE COURT: That's okay. Go ahead. What are we going

19 to do with Page 1 crossing out 3 and the subparts or not?

20 MR. COHEN: Yes.

21 THE COURT: Preserving your right to make objections.

22 MR. COHEN: Yes.

23 THE COURT: Okay. Crossing that out. That includes

24 everything on Page 2, does it not?

25 MR. COHEN: Yes.
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1 THE COURT: Page 3 subpart 10, 11, 12 and 13.

2 MR. COHEN: Yes. You realize I have an associate back

3 home that is not going to be very happy.

4 THE COURT: I know that. They work like heck.

5 Obviously you have to be prepared for this. It is not like

6 this stuff is wasted. It is just the time on timeliness of

7 the objection.

8 MR. COHEN: Page 3, number 5.

9 THE COURT: Page 3, number 5. Okay.

10 MR. COHEN: Page 4, number 7, I believe, Your Honor,

11 has already denied that at pretrial.

12 THE COURT: I'm going to revisit that.

13 MR. COHEN: Okay.

14 THE COURT: That's the next question we can do here.

15 How much can we do as a practical matter in these four days?

16 MR. COHEN: Let's pass over that.

17 THE COURT: Yes. What about page 4 starting with 9

18 and the subparts with regard to the discovery misconduct

19 issues? Quite frankly from what our records indicate those

20 matters have already been decided by Judge Lash.

21 MR. COHEN: You are right, Your Honor. We can

22 withdraw that.

23 THE COURT: I was going to deny that offhand.

24 MR. COHEN: All right.

25 THE COURT: Let's consider that to be withdrawn and
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1 they will not be raised during the trial.

2 MR. MAYERSON: Your Honor --

3 THE COURT: Just a second. With regard to this --

4 MR. MAYERSON: Yes, it is. Your Honor, the whole

5 basis of our case is their concealment of evidence. Judge

6 Lash's order was on timeliness. It never reached the back

7 bone of our case. The entire thing is about their

8 concealment of evidence. If the Court is going to rule today

9 that's not permissible at trial, you mine as well enter a

10 judgment for Nationwide and we can go home and go from there.

11 MR. COHEN: We can live with that.

12 THE COURT: You are not serious about that?

13 MR. MAYERSON: Your Honor, it's the whole case. The

14 basis -- it's not the whole case but as least against

15 Nationwide and its bad faith. Does Nationwide have a

16 reasonable basis to deny the claim? If it did, did they

17 ignore it?

18 THE COURT: Chances are we are not going to get to the

19 bad faith claim during this week any way. I think the only

20 thing we are going to have time to do is the trial in your

21 breach of contract, negligence, fraud and civil conspiracy

22 claim; and the bad faith is probably going to be for another

23 day, which would be a bench trial.

24 MR. MAYERSON: I am prepared to withdraw the breach of

25 contract action, and I'm prepared to proceed on the bench
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1 trial if that is appropriate.

2 THE COURT: What do we do with this jury?

3 MR. MAYERSON: I'm willing and prepared to do this in

4 five days. I have the book right here.

5 THE COURT: Hold on to that. Just because you got the

6 bad seat -- that's the next separate issue. Hold on to that.

7 Maybe it's better when I had you two sit next to each other.

8 We are going to discuss that in a little while as to whether

9 or not we can try the rest of the case all this week.

10 We are on the top of Page 5 and subsections 2, 3, 4,

11 and 5 are also being withdrawn as far as the motion in

12 limine. I don't think that the Court can decide that in the

13 form of a motion anyway. Is that it?

14 MR. COHEN: I'm still working.

15 THE COURT: Yeah, go ahead.

16 MR. COHEN: You beat me up pretty bad, Your Honor.

17 THE COURT: That's all right. Lunch comes at 11:30.

18 MR. COHEN: Page 9, number 13.

19 THE COURT: With regard to expert testimony?

20 MR. COHEN: Yes, again, preserving my objections.

21 THE COURT: Yes. 13 is withdrawn as far as the motion

22 in limine. How about 14?

23 MR. COHEN: No. 14 I'd like to discuss.

24 THE COURT: Okay. Hang on. Go ahead.

25 MR. COHEN: Page 10, number 15.
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1 THE COURT: Page 10, number 15. Testimony of Charles

2 Barone.

3 MR. COHEN: Withdrawn. Again, preserving my

4 objection.

5 THE COURT: Okay. That's withdrawn. Do you want to

6 argue Page 1? What I have is numbered 1 motion.

7 MR. COHEN: Yes, Your Honor.

8 THE COURT: We have that to argue. We have Page 4.

9 We have number 7 to argue and 8; is that correct?

10 MR. COHEN: Yes. I think 8 is really part of 7.

11 THE COURT: Yeah, I think so too.

12 MR. COHEN: I didn't know that I filed two separate

13 motions on that.

14 THE COURT: Okay. Then the next would be on Page 9,

15 number 14.

16 MR. COHEN: Yes.

17 THE COURT: That's it as far as in limine arguments?

18 MR. COHEN: Yes.

19 THE COURT: Okay.

20 THE COURT: Now keeping in mind that we have Mr.

21 Mayerson dispute that you can try the whole case this week

22 without trifurcating or bifurcating any of the issues.

23 MR. MAYERSON: I have worked the past two weeks to

24 narrow my evidence down to make that happen. A lot of it

25 depends upon the witnesses and if they fumble around with
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1 documents. And the depositions took a long time. It is

2 difficult for me to say. I have narrowed my evidence down to

3 what I think I need to prove.

4 THE COURT: Mr. Cohen, just because he is withdrawing

5 some of these in limine motions, he is not abandoning his

6 right to argue the same issues.

7 MR. MAYERSON: Right.

8 THE COURT: Which I'm not too sure is going to cut the

9 case down as far as time is concerned. It would seem to me

10 at this point and even though it is true at the pretrial

11 settlement conference I don't like to bifurcate a case unless

12 I have to.

13 MR. MAYERSON: I can narrow down the causes of action,

14 Your Honor.

15 THE COURT: Okay. Let's start with that. That's a

16 good idea.

17 THE COURT: Causes of action, Page 4, 7 and 8, breach

18 of contract.

19 MR. MAYERSON: We can withdraw it.

20 THE COURT: Withdraw it. Okay.

21 MR. MYERS: As against whom?

22 MR. MAYERSON: As against all parties.

23 THE COURT: Good. Negligence?

24 MR. MAYERSON: Withdrawn.

25 THE COURT: As against all parties?
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1 MR. MAYERSON: As against all parties.

2 THE COURT: Now at this point just for my benefit does

3 that leave out any of the parties in the case at this point,

4 Mr. Huckabee's client or Mr. Myer's client?

5 MR. MAYERSON: As far as I'm concerned, Mr. Huckabee

6 is not a target Defendant. We cannot name him.

7 THE COURT: Okay.

8 MR. MAYERSON: Your Honor --

9 THE COURT: Hold on.

10 MR. COHEN: Your Honor, one of the things we could

11 offer to reduce --

12 THE COURT: Just a moment. Let me finish Mr.

13 Huckabee. Can we let him out at this point?

14 MR. COHEN: No, but what we can agree to any claim for

15 contribution of Mr. Huckabee. We can do at a later date. We

16 believe that he should be here at trial.

17 THE COURT: I don't think that helps Mr. Huckabee or

18 does it?

19 MR. HUCKABEE: We offered to be here during trial.

20 THE COURT: Okay. What did you want to say?

21 MR. COHEN: What I was saying is that any evidence or

22 any proceeding for purposes of contribution against Lindgren

23 or K.C. we can reserve for another time. We do not have to

24 take up time this week to do that without preserving our

25 right to contribution.
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1 THE COURT: You want them to be here during the trial,

2 but they are not going to participate? They are not going to

3 participate in the proceeding? Is that what you are saying?

4 MR. COHEN: I can't --

5 THE COURT: You can't tell them not to do that. You

6 are offering that to them, just to try the contribution issue

7 at another time?

8 MR. COHEN: K.C., not to Lindgren. Lindgren is a

9 direct Defendant in Mr. Myer's case. We can do it as part of

10 a bench matter before Your Honor. We can let the jury come

11 home and at some point we can work out the contribution.

12 THE COURT: That would lengthen the trial. That would

13 take real time.

14 MR. COHEN: I think it will save some time if we don't

15 have to worry about it. How do you feel about that, Mr.

16 Huckabee?

17 MR. HUCKABEE: I'm fine with that, Your Honor.

18 THE COURT: Do you want to put that in the form of a

19 stipulation of counsel?

20 MR. COHEN: Nationwide would be willing to reserve for

21 a later date before Judge Stallone a hearing on contribution

22 between Nationwide and K.C. and/or Lindgren in the event of a

23 verdict against Nationwide.

24 THE COURT: Okay. Do you want to state your position

25 on the record?
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1 MR. HUCKABEE: We would agree with the stipulation,

2 Your Honor.

3 THE COURT: All right. And the bench trial would

4 probably, if I can fit it in some time in February, just so

5 that you understand that that's the first time I have any

6 openings at all. Okay. Anything else you want to put on the

7 record?

8 MR. COHEN: On that particular issue, no.

9 THE COURT: Let's get back to Mr. Mayerson as far as

10 withdrawing his claims of fraud and civil conspiracy.

11 MR. MAYERSON: That's still in.

12 THE COURT: Okay. Anything else?

13 MR. MAYERSON: We are keeping the bad faith claim. If

14 I might have a moment to speak to co-counsel about the Unfair

15 Trade Practices?

16 THE COURT: Okay.

17 MR. MAYERSON: Your Honor, after brief conference the

18 subsection of Unfair Trade Practices we would be pursuing

19 would encompass the fraud. It's a sort of catchall phrase in

20 the dealing with fraud. We see no harm. It is not going to

21 lengthen the trial.

22 THE COURT: Okay. Anything further?

23 MR. MAYERSON: Your Honor, there is. Regarding the

24 bad faith and the jury trial issue, there is a federal

25 opinion saying that there is no harm by submitting the bad
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1 faith to the jury for an advisory verdict. We are

2 comfortable with that and waiving our right to a jury trial

3 and have this matter submitted today strictly as a bench

4 trial.

5 I know it is unfortunate, but I wanted to lay it out

6 on the table now. If we have to come back at another period

7 of time, the jury doesn't have to be out and come back later.

8 They can just be done through the Court.

9 THE COURT: We would be hearing the Unfair Trade

10 Practices and bad faith claim at a bench trial without advice

11 of the jury as far as you are concerned?

12 MR. MAYERSON: As far as I'm concerned, you can hear

13 all of the matters, the fraud, the conspiracy to fraud, bad

14 faith, Unfair Trade Practices.

15 THE COURT: The fraud and the civil conspiracy?

16 MR. MAYERSON: Yes, Your Honor.

17 THE COURT: Well, that's the problem --

18 MR. MAYERSON: What I'm saying --

19 THE COURT: No, I don't want to take that. You have a

20 jury now here. The jury is prepared to hear this case for

21 three or four days. Let's let them decide those issues.

22 MR. MAYERSON: Then a related issue, even if you look

23 up fraud in the Black's Law Dictionary -- the evidence is

24 going to overlap so much that it will be impossible to

25 partition it out therefore that is really the reason I'm
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1 suggesting that either the jury hears all of it and renders

2 an advisory verdict --

3 MR. COHEN: The law in Pennsylvania is clear that bad

4 faith is an issue for the Court and not for the jury. Under

5 Meshow [phonetic] we believe that it is reversible error to

6 present this matter to the jury and I can just tell you that

7 is one of our motions in limine to trifurcate this case.

8 One of the things I'm going to discuss before we go in

9 and discuss the opening I don't want Mr. Mayerson talking

10 about bad faith. It is going to prejudice the jury on the

11 other claims. If Mr. Mayerson is presenting evidence of bad

12 faith, we are going to object. That is one of the reasons I

13 did not waive that motion in limine.

14 THE COURT: You have no objection to submitting

15 evidence with regard to fraud or conspiracy?

16 MR. COHEN: That's fine. That's an issue for the

17 jury. With regard to Mr. Mayerson's position on the case

18 that he -- with regard to advisory opinion, I've read that

19 case very closely.

20 THE COURT: You don't have to worry about that because

21 I'm not interested in that from a jury because I sort of feel

22 compelled to whether it is an Orphan's court case. I prefer

23 it all go to the jury. You are saying as you are saying here

24 that case law prohibits that and quite frankly it was my

25 leaning to that current research on that bad faith is an
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1 issue for the judge to decide.

2 MR. MAYERSON: Your Honor, the law is clear the case I

3 cited in my motion it was rendered after the Meshow decision

4 and that was when it was committed to the jury and the Court

5 says they see no harm.

6 THE COURT: That's okay. That's where they say, you

7 know, that's what the judge decided. And it wasn't the use

8 of his discretion and so forth and so on whether or not that

9 was the proper thing, you know, from the beginning to do is

10 quite something different.

11 MR. MAYERSON: All right. Your Honor, then the only

12 other point I have to make is that the claim handling

13 standards are applicable to the fraud because they offered

14 them this policy and they turned around and they implemented

15 something completely different.

16 They are so synonymous I cannot try this case without

17 talking about what their obligation was, what the expectation

18 of the policyholder was. It goes right to the fraud issue.

19 THE COURT: You can't in the terms of fraud. I see

20 what I think you are saying is that that's a little difficult

21 because there really aren't a lot of definitions of fraud

22 that are applicable in almost any case which is true.

23 MR. MAYERSON: Like I said before, if you read the

24 Black's Law Dictionary the definition -- I don't see how we

25 can partition the evidence out. It would be almost
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1 impossible. They offered a blue ribbon guarantee as part of

2 their insurance contract and turn around and deny it by

3 concealing their knowledge of it. It is a fraudulent

4 insurance policy.

5 MR. COHEN: Your Honor, one of the pieces of evidence

6 that Mr. Mayerson wants to use in this case it is subject in

7 one of the motions in limine that I did not withdraw. The

8 document is called Nationwide's Best Claims Manual.

9 Your Honor had precluded Nationwide from having to

10 produce that document on confidential and trade secret. Mr.

11 Mayerson went out and throughout his own sources got a hold

12 of not the material, not the -- another best practices manual

13 from Nationwide, something called bodily jury by Bonenberger

14 which is a bad faith case against Nationwide.

15 Mr. Mayerson has advised that he plans on not only

16 using that despite Your Honor's protective order but has now

17 called in three witnesses from Nationwide who testified in

18 the Bonenberger case, who had nothing to do with this claim

19 whatsoever, to testify in regard to that document, two of

20 whom had been pulled off vacation to testify --

21 THE COURT: Pulled off from what?

22 MR. COHEN: One of them was on a family vacation.

23 Those witnesses had absolutely nothing to do with this claim.

24 The document was produced a couple of months ago, and these

25 witnesses were identified very recently after Mr. Mayerson's
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1 trial brief. He wants to use this for no other purpose but

2 to show bad faith. That's what it was used for in the

3 Bonenberger case.

4 THE COURT: Is that correct?

5 MR. MAYERSON: Fraud, the document was cited -- in our

6 motion for pretrial and trial brief the order you entered

7 precluding discovery as requested and I think what you

8 indicated it needed to be narrowed down to time and scope.

9 After your order -- about the time of your order the

10 Bonenberger came down from the Superior Court which

11 specifically said the best claims is relevant and should be

12 used as a guide in evaluating --

13 THE COURT: Isn't that the reason we were waiting for

14 that result in the court?

15 MR. COHEN: Bonenberger was a UIM case. It had to do

16 with bodily injury. The document at issue was a bodily

17 injury document having nothing to do with the repair of the

18 vehicle. The best claim practices we did not because you

19 have your protective order. I would like Your Honor to take

20 a look at it. It was clearly a different document with auto

21 claims with regard to bodily injury claims. The Court did

22 not have a -- it says the Bonenberger but in Bonenberger it

23 was clearly a bad faith decision.

24 And the only reason why he wants to use it is because

25 he knows the judge in the Bonenberger was not happy about
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1 that document. That's what plaintiffs' counsel -- they are

2 grabbing this one document that was not applicable at that

3 period of time that had nothing to do with the damage cases

4 and throwing it in front of judges and juries, look how bad

5 Nationwide is. This claim, the time period the adjustment

6 for the handling of this claim, the adjustors --

7 THE COURT: What does it have to do with as far as his

8 last comment?

9 MR. MAYERSON: Your Honor, --

10 THE COURT: Just answer.

11 MR. MAYERSON: It has everything to do with this, why

12 we have been taking six years and umteen motions in limine.

13 It says right in Nationwide intends to send a message in the

14 plaintiffs' legal community that it is tough and it is going

15 to do that specifically in cases with less value, value under

16 $25,000, which is this case.

17 They made the same certified copy, why? They said it

18 was not used in that claim. It went in during the course of

19 the testimony and became clear that the witnesses testified

20 that it was used in every claim that was provided to every

21 claim handler from 1993 to the year 2000. And it was only

22 after Bonenberger was published that they started changing

23 their story. And the witnesses, I have their certified

24 testimony where they said it was used and it was never

25 superseded.
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1 THE COURT: Why can't the jury decide the

2 applicability of that at the same time?

3 MR. COHEN: Well, first of all --

4 THE COURT: Answer my question.

5 MR. COHEN: It is prejudicial to even present it to

6 the jury.

7 THE COURT: Juries can handle prejudicial stuff. They

8 hear it all of the time. All of the evidence that is

9 relevant to a case is prejudicial.

10 MR. COHEN: That's the point, Your Honor. This is the

11 document here -- the Bonenberger document here this document

12 is clearly a bodily injury casualty document.

13 THE COURT: That's an argument question. That's the

14 kind of issue that I am not going to decide in your favor at

15 this particular point.

16 MR. COHEN: Then the other --

17 THE COURT: Perhaps during the trial I might

18 understand the issue a little bit differently than what I do

19 right now. But there is no way that I would preclude that at

20 this point.

21 MR. COHEN: The other thing I request this only goes

22 to an issue of bath faith, and I request that the jury not be

23 presented with it at this time.

24 MR. MAYERSON: The issues of bath faith and fraud,

25 they intentionally deceived us about what they know and
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1 that's fraud. And we incurred -- I don't know how much they

2 have spent in attorney's fees. I know we matched it. We

3 have lost tremendous amounts of money on this matter. This

4 is the fraud. This is the outcome of their fraud. And if

5 the fraud is reprehensible enough, the jury can -- this line

6 about plaintiffs' claims of $25,000 or less is clearly

7 applied here and clearly impacted our case and was the direct

8 result of that strategy and philosophy set forth in that

9 document.

10 MR. COHEN: It is insane. This document has nothing

11 to do with the repair of vehicle. It is like bringing in --

12 MR. MAYERSON: It does. I can show in three places --

13 THE COURT: I already decided. Let the jury decide

14 what this is applicable to.

15 MR. COHEN: One more thing for the record, Your Honor.

16 Mr. Mayerson has the law wrong. Bad faith is an unreasonable

17 denial to pay a claim. That is different than fraud. What

18 he has here is a document where there is absolutely no

19 evidence whatsoever that this document was utilized by any

20 adjustor in the adjustment of this material damage claim that

21 was looked at in the material damage department or in effect

22 at a relevant time period. It is going to be prejudicial.

23 THE COURT: What is your response to that? I thought

24 I asked you earlier how is it applicable? If it wasn't in

25 existence at the time, there are other materials.
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1 MR. MAYERSON: If I can go out there and get you the

2 testimony from Bonenberger, they made the exact same argument

3 and the Judge said you were ordered to produce this and as

4 the testimony unfolded they all said it is so ingrained in

5 their memory everyone uses it.

6 The trial judge in Bonenberger actually said I go to

7 seminars, judicial seminars and I go to a manual and I may

8 not pull the manual off the shelf, I know what is in there

9 and I apply what was in there that I learn from these

10 training seminars. That is exactly every witness who I

11 brought here, in case they deny this, testified to and they

12 can't get around that. I have other testimony from other

13 witnesses that will testify.

14 THE COURT: My opinion is the same right or wrong.

15 MR. MYERS: Since my client is still in this matter on

16 the theory of fraud, and there is also a theory that there is

17 some concert of action it would seem to me this would be

18 highly prejudicial to Lindgren, somehow they were part and

19 parcel of this Bonenberger manual might be and some

20 prejudices is upon them in the course of this trial.

21 THE COURT: I understand what you are saying, Mr.

22 Myers, but I think that we have here is we have all of these

23 witnesses. They are coming here anyway, and I think it is

24 better to get the whole story out on the record and let the

25 jury hear. If that issue is to be taken away from the jury
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1 at a particular time, I think we can do it. I'm not going to

2 do it up front. Who else?

3 MR. MAYERSON: Just on the issue of fraud and I mean

4 part of my fraud is what the Bergs expected from their

5 insurance contract. It was intentionally withheld from them.

6 I'm assuming that I'm not going to irritate that with my

7 first witness but --

8 THE COURT: I think that's what we have to decide now

9 is whether or not you are going to be able to present your

10 claim with regard to fraud, but I think you can do that

11 without any reference to the term bad faith. Can you not?

12 MR. MAYERSON: As long as I can use the term good

13 faith and fair dealing.

14 MR. COHEN: That's just the other side of the coin.

15 THE COURT: Well, I don't know whether it is. I mean

16 we have the term good faith for many, many years before we

17 ever heard. What?

18 MR. MAYERSON: Breach of contract it refers to good

19 faith and fair dealing right in the jury instruction. It is

20 not a term that is not uncommonly used in other applications.

21 THE COURT: I think so. I don't see anything wrong

22 with that making reference to good faith but not directly to

23 the bad faith statute or any of the provisions or that this

24 is a matter to be heard by the judge at a later time, which

25 is what they pulled on me last week which I thought was
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1 ridiculous not in the form of bad faith but telling the jury

2 that the case involving the child and the child's brain

3 injury and so forth was another case that the judge is

4 sitting on or something to that effect but go ahead.

5 MR. HY MAYERSON: No reference to the statute bad

6 faith but I think that the term bad faith can be used as the

7 term through the trial to explain fraud without the jury

8 knowing about the bad faith.

9 THE COURT: Let's try to avoid it.

10 MR. HY MAYERSON: We will try.

11 THE COURT: If you get to a point where you just can't

12 live without, we will have a sidebar conference or in limine

13 argument in this retiring room. But I don't want you to do

14 it at this point in your opening or with your witnesses.

15 MR. MAYERSON: They are synonomous.

16 THE COURT: I get your point. What else do we have

17 here? So what are we saying that you are going to argue the

18 fraud and the civil conspiracy claim, right? And you are

19 also going to argue, what else, what other claims are you

20 bringing to the jury because your Unfair Trade Practices and

21 your bad faith claim you are reserving for another day, the

22 bench trial, is that what you are saying?

23 MR. MAYERSON: I don't know. The Unfair Trade

24 Practices cannot be submitted to the jury also I don't think

25 the law is clear on that.
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1 THE COURT: What is your position on that?

2 MR. COHEN: Fraud is assumed within the Unfair Trade

3 Practices. You can drop the fraud and pursue the unfair

4 trade. You have to prove fraud to be I believe to be a

5 violation.

6 MR. MAYERSON: I want the jury to find Nationwide

7 liable for fraud.

8 MR. COHEN: What do you get out of that that you don't

9 get from a violation of the trade practices? I've been

10 through this at other trials.

11 THE COURT: Where did you get a definition of fraud?

12 What is fraud in a civil claim? Where did you find that?

13 MR. MAYERSON: In the standard jury instruction. The

14 definition I was referring before was Black's Law Dictionary.

15 THE COURT: Let's leave that for another day.

16 Sometime during this week you are going to have to give me

17 something that nails down a jury instruction with regard to

18 fraud. We have a case on appeal right now on that basis.

19 MR. MAYERSON: I have something here, if you would

20 like it.

21 THE COURT: I don't want to go into it now. I don't

22 expect the jury to sit up there all day while lawyers are

23 having --

24 MR. MAYERSON: There is a standard -- the tough one

25 was civil conspiracy actually.
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1 THE COURT: You are going to go on fraud and civil

2 conspiracy and you are going to go on Unfair Trade Practices

3 to the jury, right?

4 MR. MAYERSON: Correct.

5 THE COURT: Nothing else at this particular point?

6 1, 2, 3. Okay. You are not going to get into the bad faith

7 claim under the Act, and you are not going to get into

8 counsel fees or costs.

9 MR. MAYERSON: Well, only to the extent that --

10 THE COURT: Are you going to get into that in this

11 trial before this jury so we at least know.

12 MR. MAYERSON: When we had our pretrial conference I

13 asked you about that.

14 THE COURT: Just answer my question.

15 MR. MAYERSON: My intention was -- yes I present the

16 evidence and witnesses --

17 THE COURT: You are going on counsel fees and you have

18 testimony with regard to that?

19 MR. MAYERSON: Yes.

20 MR. COHEN: So, Your Honor, it is our position we

21 object to that.

22 THE COURT: Okay. Why do you object to the counsel

23 fees?

24 MR. COHEN: Well, first of all --

25 THE COURT: Or claim for counsel fees during this
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1 trial.

2 MR. COHEN: Well, it is not -- well, we will object to

3 the claim of counsel fees. We don't think they are entitled

4 to them specifically. Mr. Mayerson is planning on

5 introducing all kinds of ridiculous evidence of time sheets

6 that he has just sort of compiled. He never -- he admittedly

7 never kept time sheets.

8 THE COURT: That's okay. We are going to get into

9 that whether or not he can pursue his claim. I know you have

10 an objection that there were no time sheets and anything else

11 I would obviously have to see that at a later time.

12 MR. COHEN: Any claim for attorney's fees is only

13 cognizable under the bad faith statute. I don't want the

14 jury to hear any claim for attorney's fees. That's going to

15 be prejudicial.

16 THE COURT: Do you have anything that says otherwise?

17 MR. MAYERSON: Fraud, you have to prove something a

18 little more above and beyond the basic fraud. If it is

19 there, basically a reckless indifference. It is in my

20 responsive motion. I don't have that in the room right now.

21 MR. COHEN: Your Honor had mentioned during the

22 pretrial if there is a finding of liability, we can always

23 revisit punitive damages or attorney's fees. Why don't we

24 save that for another day. It is going to be prejudicial to

25 my client, and I don't think that he is entitled to it
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1 anyway. It is going to be a significant amount of time, a

2 lot of the witnesses he has got on his list of witness people

3 who are going to come in and talk --

4 THE COURT: Let's hear the other views on this.

5 MR. MYERS: Mr. Cohen is correct on that particular

6 issue. I think he is correct.

7 MR. MAYERSON: Your Honor, I don't intend to produce

8 any of the testimony until the last witness, the last two

9 witnesses.

10 THE COURT: First or last it is whether it is going to

11 be in this trial before this jury or coupled with your claim

12 for punitive damages at a later time.

13 MR. MAYERSON: I think it is coupled with that. I

14 think it would only go at that point. I think it would wait

15 is what I am saying.

16 THE COURT: Are you going to get into punitive damages

17 in this case?

18 MR. MAYERSON: I'm going to be presenting evidence to

19 show that the Defendants were --

20 THE COURT: Are you going to ask this jury for

21 punitive damages?

22 MR. MAYERSON: Yes.

23 MR. COHEN: You were not going to tolerate that you

24 said.

25 THE COURT: No. No. I said that initially but that's
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1 like I said we have watered this thing down quite a bit if

2 that the pretrial order trifurcated --

3 MR. COHEN: At the pretrial you told me --

4 THE COURT: -- I told you what my preferences were. I

5 did not rule on that at the time. But, of course, you know

6 that when you get into the counsel fees and costs don't you

7 also get into the same factual issues with regard to bad

8 faith and don't those claims overlap?

9 MR. COHEN: Yes, exactly.

10 THE COURT: If it is a bad faith claim, and you are

11 recovering the bad faith claim, you get counsel fees.

12 MR. COHEN: Right. And if Mr. Mayerson's fraud action

13 he is going to come back and say I want it as part of the bad

14 faith that's why my claim --

15 THE COURT: The worst part is that if the jury does

16 come back and give him counsel fees, what does he do in his

17 bad faith claim?

18 MR. COHEN: Right.

19 MR. HY MAYERSON: Your Honor, the counsel fee and what

20 happens in this case will be in the later case before Your

21 Honor. And you can mold it as need be and as justice would

22 see it. The only thing I want to say is part of the unfair

23 trade practice is counsel fees and costs are part of that

24 clearly by statute.

25 THE COURT: Well, if you get a verdict for unfair
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1 trade practice, that's going to be all a part of the

2 decisions in this case from which the Court will ultimately

3 mold a verdict and enter a judgment. So I mean I will be

4 considering that, will I not?

5 And I think I'm in a better position quite frankly to

6 decide counsel fees than what a jury is. Jury's don't know

7 what to do with counsel fees. They have no idea what to do

8 with counsel fees and it just --

9 MR. MAYERSON: Your Honor, I think the whole matter

10 would be better tried as a bench trial, the whole matter I'm

11 willing to submit it.

12 THE COURT: What do you mean the whole matter?

13 MR. MAYERSON: The fraud and conspiracy to fraud and

14 the bad faith --

15 THE COURT: What about the jury? Am I to send them

16 home and say April fools and go back to work. No, that's not

17 going to happen. Off the record.

18 (Whereupon, a discussion was held off the record.)

19 THE COURT: Back on the record. Ready?

20 MR. HY MAYERSON: I think it is very judiciary. Thank

21 you.

22 THE COURT: I'm going to say that. Go ahead.

23 MR. MAYERSON: I was just going to my first witness.

24 I intend to use some interrogatories --

25 THE COURT: We are going to get to the claims first.
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1 We are going to withhold the claim, if any, for counsel fees

2 and costs for the bench trial.

3 MR. COHEN: What about punitives, Your Honor?

4 THE COURT: Yes, and punitive damages.

5 MR. MAYERSON: For the bench trial?

6 THE COURT: I assume you would prefer to do that?

7 MR. MAYERSON: Can we cross that when we -- I mean I

8 haven't really thought that through. I'm presenting evidence

9 so of reckless and wanton misconduct. If the jury finds

10 that, then we will send them home and you will decide.

11 THE COURT: Yeah, and I think that that's something I

12 like to hear from you but I can't reserve that until you feel

13 better one way or the other with regard to punitive damages.

14 We have to know that going in.

15 MR. COHEN: We are clear Mr. Mayerson is not going to

16 be mentioning --

17 THE COURT: We are sure that he is not going to be

18 mentioning counsel fees or costs. Now we are on punitive

19 damages. Are we going to submit that to the jury, and I

20 think that that's your call as the plaintiff here.

21 If you want to go with the punitive damage claim so

22 that the Court does not have to deal with that at a later

23 time, I will go along with that as long as we can get this

24 all in this week. That's my only limitation.

25 MR. MAYERSON: That's my intention, Your Honor.
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1 THE COURT: We will then go with punitive damages then

2 as well.

3 MR. COHEN: Just one more.

4 THE COURT: Just a second here.

5 MR. COHEN: I know Mr. Mayerson has an expert -- I

6 will call her an expert -- that wants to testify to the value

7 of Nationwide --

8 THE COURT: Is that going to be this morning? Can't

9 we get this jury down here?

10 MR. COHEN: There is only one other issue.

11 THE COURT: We can raise these things, if there is

12 something that, you know, that is coming up in the afternoon

13 just let me know before we recess in the morning and I will

14 bring the jury back 15 minutes or half an hour later.

15 MR. COHEN: One other issue, Your Honor. It can be

16 resolved very quickly. Mr. Mayerson has identified maybe 9

17 witnesses post close of discovery that we have never deposed

18 or taken any discovery on. I don't know how I would examine

19 these people and that's the first motion that we filed. I

20 want to move to preclude their testimony. We have no

21 information on these people whatsoever.

22 MR. MAYERSON: Which witnesses?

23 MR. COHEN: Page 1, number 1.

24 THE COURT: Michael Burks, Thomas Campuzano.

25 MR. MAYERSON: Your Honor, they are here today.
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1 THE COURT: Which ones do you intend to call this

2 morning?

3 MR. MAYERSON: Michael Burk is going to authenticate

4 records only.

5 THE COURT: Michael Burk. Who else?

6 MR. MAYERSON: Actually George Moore instead of

7 Michael Burk.

8 THE COURT: George Moore. Who else?

9 MR. MAYERSON: Is David Cole here today?

10 MR. COHEN: No.

11 MR. MAYERSON: Of number 1 that's either Michael Burk

12 or George Moore, they are both from the same repair facility

13 either one of the two.

14 MR. COHEN: Here to authenticate after close of

15 discovery. I have never deposed these people. I've never

16 done an investigation or talked to these people. They are

17 nowhere to be found. I don't know how I would examine these

18 people.

19 Judge Lash closed discovery for a reason. These

20 people don't even appear in Mr. Mayerson's -- they were never

21 identified to us.

22 MR. MAYERSON: They were identified a year ago, Your

23 Honor, over a year ago.

24 MR. COHEN: After the close of discovery.

25 MR. MAYERSON: They are here to testify to the blue
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1 ribbon documents of Nationwide. It is to impeach their

2 testimony. I didn't have to identify them at all I presume.

3 THE COURT: They are here only to identify documents?

4 MR. MAYERSON: Yes.

5 THE COURT: Is that what you are going to do with

6 George Moore or David Cole?

7 MR. MAYERSON: George Moore or Michael Burk, they are

8 both from the same repair shop.

9 MR. COHEN: Your Honor, we object to the admissibility

10 of those documents and any testimony. I just want that on

11 the record.

12 THE COURT: All right. Go ahead.

13 MR. MAYERSON: There was one other witness that is not

14 listed here. He is sick, and he also produced documents so

15 the doctor wrote him a slip. It is not something that has to

16 be addressed now. I just want to alert the Court to that.

17 THE COURT: Who else is going to be called as a

18 witness this morning?

19 MR. MAYERSON: Nothing from number 1.

20 MR. COHEN: David Cole in number 1 is a Nationwide

21 lawyer, former Nationwide lawyer.

22 THE COURT: He is going to call him?

23 MR. COHEN: He is going to.

24 THE COURT: Maybe ultimately he will.

25 MR. COHEN: Tomorrow he plans on calling him.
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1 THE COURT: We will address that this afternoon. I'm

2 trying to get moving. Who else are you going to call this

3 morning?

4 MR. MAYERSON: My first witness will be Michael

5 Grumbein, second witness will be Dean Jones, third witness

6 will be either Michael Burk or George Moore doesn't matter.

7 THE COURT: All right. Fair enough.

8 MR. COHEN: Are you calling Kathy Holben, Timothy

9 Gall?

10 MR. MAYERSON: Yes.

11 THE COURT: Okay. Now so I don't forget we have one

12 juror here who is juror number 2. Her name is Penelope Ann

13 Arnidis, A-R-N-I-D-I-S. As I get the story probably third

14 handed from the jury assembly room, Penelope is a nurse

15 somewhere or works in a doctor's office and apparently on

16 Friday she mentioned that she would not be in to the others

17 who work in the office that she would not be in this week

18 because she is on jury duty.

19 One of the other women in the office said to her, oh,

20 are you on this case involving so and so and so and she said

21 yes. So she said that my son is a witness in that case.

22 That's all that I know. If you want to start by questioning

23 Penelope any further with regard to this, I can arrange that

24 now.

25 MR. COHEN: Could I have two seconds to go get my
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1 notes on the jurors?

2 THE COURT: Right. And maybe what I could do is get

3 Penelope down here a while.

4 MR. MAYERSON: It is her son or somebody that knows --

5 THE COURT: That's all I know. This morning I'm going

6 through all of this other stuff and Joe who is our jury

7 tipstaff comes in and tells me this. I don't know. I would

8 just assume that you ask the questions. For all I know, I

9 don't know. I'm good at adding two and two and getting five.

10 Have Penelope come in here a while and get the jury in

11 here a while.

12 (Whereupon, Penelope Ann Arnidis, Juror no. 2, entered

13 chambers at 10:20 a.m.)

14 THE COURT: Okay. How are you, Penelope? How do you

15 pronounce your last name?

16 MS. ARNIDIS: Arnidis.

17 THE COURT: This morning when I came in I was told

18 from Joe in the jury room that you work in a medical office?

19 MS. ARNIDIS: Yes.

20 THE COURT: And if any of this is wrong, you will have

21 a chance to correct me and Friday when you said that I will

22 see you people next week when I'm on jury duty someone said,

23 oh, are you on this case involving what did they say?

24 MS. ARNIDIS: They just said it is Lindgren and I said

25 I don't know. She doesn't really work with me. Her office
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1 is near mine. I said I don't know, and then she just said

2 well I don't know who works there, a relative, a

3 brother-in-law, someone. I'm not sure. I stopped listening

4 to her. Well that can't be that many cases. I said I don't

5 really know. I don't remember.

6 THE COURT: So she doesn't tell you that she has a son

7 or anybody else working for Lindgren?

8 MS. ARNIDIS: No. No. No.

9 THE COURT: I explained that to the lawyers, and they

10 may want to ask you a few questions here. I know that you

11 had already expressed a desire not to be removed from the

12 jury. You want to serve, and you had already been selected.

13 Anyone have any questions for her?

14 MR. MAYERSON: With what you learned would that

15 inhibit or affect your ability to decide this fairly?

16 MS. ARNIDIS: No, because I told her to stop talking

17 to me. The reason why I told them was I have a feeling if I

18 have a feeling it's a brother-in-law and I have a feeling the

19 whole family she is going to tell them I think somebody that

20 I work with is on that jury and I just did not want anybody

21 to think that I was not telling the truth because I don't

22 know this guy.

23 THE COURT: You did the right thing, honestly. I

24 appreciate that you said something.

25 MS. ARNIDIS: No, I don't know anymore than I knew
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1 when I was here in September.

2 THE COURT: You don't want to go back in the office or

3 have any kind of contact or have a Christmas party or

4 anything like that?

5 MS. ARNIDIS: No.

6 THE COURT: Mr. Cohen, any questions?

7 MR. COHEN: No.

8 THE COURT: I think that is it. If you will go back

9 and not say anything whatsoever with what this conversation

10 was about. Tell them we are working hard like the President

11 of the United States. Sometimes we work on Saturdays and

12 sometimes on Sundays.

13 Let's just get one thing clear here. How long is your

14 opening statement and of course you will make the first

15 opening statement.

16 MR. MAYERSON: Five minutes.

17 THE COURT: Okay. I don't expect you to go and say

18 I'm going to call this witness and testify with regard to

19 this with regard to this this and this. If you do that, I

20 will interrupt and I will tell you that's not the purpose of

21 the opening, that is the purpose of the closing. Then if you

22 do that again, I say to you sit down. Okay.

23 Mr. Cohen, you are going to give your opening

24 following his and the same applies to you. Don't go into

25 anything in my opinion other than what is the theory of the
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1 case, what you will ask the jury to find so that they can key

2 in on that. Don't start giving the testimony of individual

3 witnesses because that's what I anticipate that we will have

4 and should have from the witnesses that are on the stand.

5 Anyone else that is going to give an opening?

6 MR. HUCKABEE: I will not and under the circumstances

7 of the stipulation.

8 MR. MYERS: I likely will, but I may reserve that.

9 THE COURT: All right. We can decide that at the

10 time.

11 MR. MAYERSON: My first witness --

12 THE COURT: That's the other thing. Don't use any

13 exhibits or boards or anything else in your opening.

14 MR. MAYERSON: Okay. But the first witness I do

15 request the Court's permission to use a couple of items which

16 I've drawn up a brief memo, three pages. Do you want me to

17 address that now? In other words, the first witness I would

18 like to ask a question about --

19 THE COURT: You don't have to tell me what you are

20 going to ask the witness. That's up to you.

21 MR. MAYERSON: -- in use of an interrogatory

22 Nationwide served upon Lindgren in a response.

23 MR. COHEN: How would he be able to testify to that?

24 MR. MAYERSON: I read your rules. If we intend to use

25 for a request for admission or interrogatory, we should alert
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1 the Court ahead of time.

2 THE COURT: For cross-examination purposes.

3 MR. MAYERSON: I'm going to call him as of cross.

4 THE COURT: All right. Then what I want you to do --

5 I want you to refer to protocol. If you are going to call a

6 witness as of cross, cross-examination, any witness, ask them

7 the question; and if they answer that question different than

8 what you believe that they answered it during a deposition,

9 then you will give the witness the deposition, obviously,

10 making reference to the page and the lines and ask the

11 witness to read that to themselves.

12 After they have read that to themselves, then you will

13 ask them whether that reading of that testimony refreshes

14 their recollection. And if they said that it does, then ask

15 them the original question. Again, what I don't want you to

16 do is I don't want you to use the deposition to read to the

17 jury what that witness said and try to bring into this trial

18 what happened during the taking of the deposition. Lawyers

19 do that all of the time.

20 Then this gives me a big opening to tell the jury all

21 of the funny things that happened during the depositions. We

22 are not interested in what happened during the depositions.

23 We are not interested in this. We are interested in what

24 this witness says here today.

25 Even though I tell the Members of the Jury to totally
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1 disregard that it's only for cross-examination you are going

2 to remember it anyway and use it and they all shake their

3 head as they did it last week. Don't get into that. Don't

4 use the deposition for that purpose. I don't want to

5 interrupt you; but if I have to to try the case properly and

6 fairly, I will not hesitate.

7 MR. MAYERSON: It is our theory and our case which is

8 supported by the Superior Court through Bonenberger that the

9 witnesses and employees exhibited an intentional attempt to

10 conceal and cover up what they knew and what they did. There

11 will be a lot of use of their prior testimony. They have

12 testified that documents didn't exist that are relevant and

13 certain events didn't occur and that they did.

14 And I will do my best. It is part of our case to show

15 that they intentionally, all of the employees intentionally

16 attempted to conceal and cover up their --

17 THE COURT: You can ask them easily is what you just

18 read to yourself is that correct and would that be your

19 testimony today and they probably will say yes and you say

20 all right. Read it. You have them read it. Don't you read

21 it. That's the point.

22 MR. MAYERSON: All right. If I ask the exact same

23 question I asked in a deposition without saying that and just

24 ask the witness the same question --

25 THE COURT: Yeah, sure.
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1 MR. NELSON: When you are cross-examining an expert,

2 who supposedly read, an expert, like a deposition transcript,

3 you don't want us to read that deposition transcript. You

4 want the expert to read it. It is kind of on the same line

5 but it is not that person's statement.

6 THE COURT: When you get to an expert witness what I

7 prefer that you would do is you can ask that witness whether

8 he was asked in this case to render an opinion with regard to

9 this and this and this and with regard to that and did you

10 have an opinion with regard to that. And, yes, what was your

11 opinion with regard to this? What was your opinion with

12 regard to this, this, this, and this. Okay.

13 And if you want to read it from your report doctor,

14 whoever he is, you may. He can read his opinions right from

15 his report.

16 MR. NELSON: But on cross there was testimony in a

17 deposition that he supposedly read and said he wanted to be

18 able to refer to the testimony of a deposition and he

19 supposedly read in Bonenberger.

20 THE COURT: I would say what I said here would apply

21 equally. If there is something different, I'm not picking it

22 up.

23 MR. NELSON: Okay.

24 MR. MAYERSON: Mr. Nelson are you going to be trial

25 counsel here?
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1 MR. NELSON: Yeah, sure.

2 MR. MAYERSON: He is a potential -- well,

3 MR. COHEN: No, he is not.

4 MR. NELSON: That is something we need -- if I am

5 going to be a witness it was agreed to upon that I was not a

6 witness.

7 MR. COHEN: Mr. Zucolo [phonetic] will be here

8 tomorrow.

9 MR. MAYERSON: We entered -- I will not call -- ask

10 for Mr. Nelson and they agreed to subject to a right to

11 object to him as relevance produce Mr. Cole instead of Mr.

12 Nelson.

13 THE COURT: What is your name, again, sir?

14 MR. NELSON: Michael Nelson.

15 THE COURT: What, you say that you are going to be

16 co-counsel? You are not going to be examining witnesses or

17 are you?

18 MR. COHEN: Mr. Nelson is handling a couple of the

19 experts.

20 THE COURT: Oh, okay. That's okay. But with regard

21 to a particular witness you both are not going to be

22 participating?

23 MR. COHEN: No. No. He will handle those witnesses.

24 THE COURT: I got you.

25 MR. MAYERSON: Your Honor, something came up before
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1 one of my experts is Charlie --

2 THE COURT: Do I have to decide that this morning? I

3 don't want to tell the jury thank for coming, go out to

4 lunch. Please, let me get this jury in.

5 MR. MAYERSON: I agree.

6 THE COURT: Let's give them a good impression. Take

7 your seats.

8 MR. HY MAYERSON: May we have a minute for a

9 consultation for one minute?

10 THE COURT: Yes.

11 MR. MAYERSON: Mrs. Berg is going through I don't know

12 if it is chemo right now, a second round. I think she is

13 supposed to start the second round today. I'm not sure of

14 the order. She will and perhaps her husband at times will be

15 unable to be here every day. I don't know if that is

16 something that we address with the jury or no.

17 THE COURT: No.

18 MR. COHEN: Your Honor --

19 THE COURT: At an appropriate time I might throw that

20 in during the closing. I will decide if you ask me at that

21 particular time and then I will.

22 MR. MAYERSON: She is also wearing a hat naturally.

23 THE COURT: And it will depend a great deal on what

24 happens during these next four days. You bring it to my

25 attention for your closing and we will deal with it. And if
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1 I have to tell them, I will do it.

2 MR. COHEN: I normally wouldn't ask this I just want

3 to make sure I don't get interrupted during my opening. I

4 plan on walking through some of the chronology of what we

5 think the evidence is going to show.

6 THE COURT: Without getting into the witnesses.

7 MR. COHEN: I'm not going to get into the details.

8 You don't want me to mention names but I can go through a

9 chronology of what the evidence is going to show.

10 THE COURT: Yes. I expect you to go through your

11 chronology and what your claims are and what you are going to

12 be asking them to do on Thursday or Friday or whatever.

13 That's the purpose.

14 MR. MAYERSON: I don't want to talk about any specific

15 evidence or witnesses. I plan to talk about what the Bergs

16 had a right to expect and what they got.

17 THE COURT: What your theory of the case is.

18 MR. MAYERSON: Right.

19 THE COURT: And not your personal opinion as to what

20 you think of that. I'm strictly from the old school. That's

21 the way I try a case.

22 MR. MAYERSON: We got it down to five minutes.

23 THE COURT: Let's go.

24 (Whereupon, discussion in chambers concluded.)

25 (Whereupon, the jury entered the courtroom at 10:30
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1 a.m.)

2 THE COURT: Good morning. I want to tell you what we

3 were doing. We were not playing poker back there. We had a

4 lot of things to resolve in an effort to count down, perhaps,

5 the length of the trial.

6 As I told you at the time that you were selected and

7 the lawyers told you that this case would be completed in

8 this one week, you would not be here Christmas Eve and we are

9 making every effort to do that to get stipulations or

10 agreements wherever we can. And that's basically what we

11 were doing here this morning. I just wanted to tell you

12 that. At this point, if you would please stand and be sworn.

13 (Whereupon, a jury of 10 persons and 2 alternates was

14 duly sworn.)

15 THE COURT: Counsel for the plaintiff in this case

16 will have the openings of the lawyers at this time which is

17 Benjamin J. Mayerson.

18 MR. MAYERSON: Thank you, Your Honor. Ladies and

19 gentlemen, following is going to be our theory about what

20 this case is about. Insurance is a vital part of modern

21 life. We all want to live in a world where insurance works

22 properly. In fact, it is essential to our society that

23 insurance does operate properly.

24 In order to ensure that insurance operates properly

25 society has created what I will call the rules of the road.
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1 Throughout this trial we will be talking about these rules of

2 the road. Some of the rules of the road may be taken from

3 Pennsylvania Appraisers Act and Pennsylvania Unfair Insurance

4 Practices Act but at the very least here are five general

5 principles to help you understand this case. And this is our

6 theory.

7 Number 1, the insurance transaction is generally

8 considered a personal transaction requiring complete, honest

9 --

10 MR. COHEN: Objection, Your Honor.

11 THE COURT: Are you objecting?

12 MR. COHEN: I'm objecting.

13 THE COURT: Basis?

14 MR. COHEN: Mr. Mayerson is instructing the jury.

15 THE COURT: This is exactly the last thing I told you

16 about in here. Let me -- that's why I get paid this big

17 money. Let me tell the jury what the law is in the case.

18 Just tell the jury what your theory of the case is, what you

19 are asking them to return in the form of a verdict and then

20 we will go on. All right. That might be applicable during

21 your closing argument. I don't know, but it is certainly not

22 now.

23 MR. MAYERSON: Ladies and gentlemen, it is our theory

24 that Nationwide sold the Bergs a policy of insurance that

25 made specific promises and that when it came time to handle a
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1 claim and resolve a claim that those promises were ignored

2 and that instead Nationwide implemented a different practice

3 and procedure.

4 Ladies and gentlemen, this is Mr. and Mrs.

5 Berg. They are residents of Mohnton, Berks County. Mrs.

6 Berg is a part-time nurse and mother of three, and Mr. Berg

7 is a part-time commercial pilot and owns a custom furniture

8 he runs out a carpentry shop in his property in Mohnton.

9 I'm a trial lawyer, Ben Mayerson. I'm not here to

10 make friends or be a nice guy. I do have a place and

11 function in our community, and one of those is to represent

12 people like Mrs. and Mrs. Berg. It is my job to protect the

13 evidence and protect the people and produce the depth and

14 scope of whatever has been done to them.

15 In this matter I will show you how and why Defendant,

16 Nationwide Mutual Insurance Company, did not follow the rules

17 of the road. I will show you that Nationwide ignored and

18 created their own rules. So that when Mrs. Berg was involved

19 in a car accident on September 4th, 1996, and presented a

20 claim, a claim to her insurance company, Defendant,

21 Nationwide Mutual Insurance Company, she became a target for

22 Nationwide's new road for handling claims.

23 It's our theory that the evidence will show the

24 Defendant, Lindgren Chrysler-Plymouth, and Defendant,

25 Nationwide Mutual Insurance Company, defrauded Mr. and Mrs.
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1 Berg. Defraud pertains to the appraisal and repair of their

2 insured vehicle. It is our theories that when the repair

3 fraud was discovered and exposed by Mrs. and Mrs. Berg, both

4 Defendants, Nationwide Mutual and Lindgren Chrysler-Plymouth

5 both began concealing evidence that otherwise proved what

6 both Defendants knew before the vehicle was released to Mr.

7 and Mrs. Berg following the repairs and that is that the

8 vehicle was structurally unsound and unsafe.

9 It is also our theories that as part of Nationwide's

10 new road map for handling claims, they implemented -- to send

11 me, the Bergs' lawyer, a message that was essentially it is

12 our theory not to mess with Nationwide. Nationwide will make

13 handling this matter so expensive we will never recoup our

14 losses and that Nationwide intended to price us out of this

15 litigation and Nationwide was saying to me, go away, Mr.

16 Mayerson, leave us alone with Mrs. and Mrs. Berg.

17 Ladies and gentlemen, at the end of this trial you may

18 be asked to measure the degree of the Defendant's wrongful

19 conduct to help you assimilate the evidence and render a fair

20 verdict. Please keep your eyes on the following three balls.

21 Number 1, what did each Defendant know? Number 2,

22 when was it known? And, number 3, what did that Defendant do

23 with its knowledge?

24 One final point, at the end of the Bergs' three-year

25 lease on this vehicle Nationwide purchased the vehicle. The
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1 Bergs' had made every lease payment. Before you make any

2 conclusions about Nationwide's motivation to purchase the

3 vehicle, listen to the evidence.

4 Also know that when this accident first occurred and

5 Nationwide referred the Bergs to Lindgren as a blue ribbon

6 repair program that the appraisal written by the Lindgren

7 repair shop was originally for a total loss and that

8 Nationwide stepped in and recommended that the vehicle be

9 taken for frame repairs and thereafter the vehicle was badly

10 repaired. Thank you, ladies and gentlemen.

11 THE COURT: Thank you, Mr. Mayerson. Members of the

12 Jury, I just want to call to your attention to the fact that

13 Mr. and Mrs. Berg, of course, are the Plaintiffs in this

14 case. And I allowed them to remain seated where they are

15 because Mrs. Berg is involved in some medical treatment so

16 they will not disrupt the courtroom if she has to leave and

17 go back and forth. Mr. Cohen is representing Nationwide

18 Insurance Company.

19 MR. COHEN: Thank you, Your Honor. Good morning,

20 ladies and gentlemen of the jury. It is nice to see you.

21 Again, thank you for being here on behalf of myself and my

22 client, Nationwide Insurance. We appreciate it.

23 Mr. Mayerson tells a good story. Unfortunately,

24 that's all it is, a story. There is not one scintilla of

25 evidence that will -- plaintiffs will offer in this case to
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1 back up any of the allegations that they have just made in

2 their opening statement.

3 I ask you to listen very carefully to the evidence

4 that's going to be presented to you today because you are

5 going today and throughout the course of this trial because

6 you are going to hear a lot of it. You are going to see a

7 lot of documents and hear a lot of witnesses testify. You

8 are going to see a lot of documents with regard to

9 Nationwide's practices.

10 I submit to you today that none of those documents

11 support any of the claims the plaintiffs are making in this

12 case. This case is not about business practices of

13 Nationwide. This case is not about misrepresentation of Mr.

14 and Mrs. Berg who are policyholders of Nationwide. This case

15 is not about fraud. It is not about some grand conspiracy

16 between my client and Lindgren Chrysler-Plymouth. It is not

17 about business practices. It is not about trying to rip off

18 policyholders. It is not about any of that stuff.

19 What this case is about is about a bad repair job. It

20 is about a job that went to Lindgren Chrysler-Plymouth, a

21 blue ribbon facility of Nationwide. And, unfortunately, at

22 the end of the day, the vehicle was not repaired properly.

23 The evidence that you are going to hear throughout the course

24 of this trial will establish the following:

25 On September 4th, 1996, Mrs. Berg was involved in an
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1 automobile accident. She called her Nationwide adjustor and

2 Nationwide advised her to call her agent. Mrs. Berg

3 contacted her agent; and it was decided between the two of

4 them that she was going to take her vehicle to the Defendant,

5 Lindgren.

6 This is a shop that Mrs. Berg had been to before.

7 This is a shop that they had their car repaired at before.

8 She was familiar with the shop. They had done good work for

9 her. You will hear from various witnesses that will

10 establish that the Bergs had used Lindgren before and were

11 satisfied with the shop.

12 Lindgren happens to be a blue ribbon repair shop for

13 Nationwide. You will hear about what that is. It is a

14 customer service tool that Nationwide uses to help facilitate

15 repairs. It's designed to help people get into the shop, get

16 them repaired, and get them out of the shop in a more

17 efficient manner. Lindgren looks at the car, writes up an

18 estimate for $12,000 and communicates that to Nationwide.

19 They also suggest that maybe you should come and take

20 a look at this car. It is pretty heavily damaged. There

21 might be a total loss here. Nationwide sends somebody out

22 and the Nationwide adjustor, and you will hear the evidence

23 throughout the course of the trial from the Nationwide

24 adjustor and somebody at Lindgren, they talked about it and

25 decided to have the vehicle sent to another body shop to have
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1 the frame pulled on the vehicle because there was frame

2 damage.

3 The vehicle goes out to K.C. Auto Body Shop. It was

4 there for a couple of weeks. The frame gets pulled and comes

5 back to Lindgren. At that point Lindgren begins --

6 Nationwide is out of the picture. They have agreed to pay

7 the repair bill from Lindgren. Lindgren begins the repairs

8 December 30th, 1996.

9 The Bergs' vehicle was returned to them. They take

10 their vehicle back a couple of times, once for a steering

11 problem, tire wear problem and then they go on their merry

12 way.

13 The Bergs never notified Nationwide that they were

14 unhappy with the job that Lindgren did. They never notified

15 Nationwide that the repairs took too long. That is going to

16 be one of the theories of Mr. Mayerson's case. They never

17 notified Nationwide for whatever reason.

18 November 1997, almost a year after they got their

19 vehicle back, they heard from the Bergs. You will hear

20 testimony as to why they finally called Nationwide. There

21 will be testimony that says someone that used to work for

22 Lindgren he called the Bergs and that's why they called

23 Nationwide 11 months later, almost a year later.

24 At that point Nationwide gets a letter from Mr.

25 Mayerson for the first time indicating that there is a
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1 problem. This is one of our big theories in the case, ladies

2 and gentlemen of the jury. Nationwide was not notified by

3 plaintiffs until November of '97 that there was a problem

4 with their repair of their vehicle.

5 You will see the evidence we will talk about in

6 detail. You will see the letter that Mr. Mayerson sent to

7 Nationwide. Plaintiffs advised Nationwide not to do a thing,

8 don't contact Lindgren or investigate this matter. If

9 anybody calls you, refer them to me.

10 Nationwide sat back and did their own internal

11 investigation, did not want to get involved in the case with

12 Lindgren. Obviously there was a problem with the repair of

13 the vehicle. You will hear from Nationwide they spoke to Mr.

14 Mayerson December of '97. Nationwide was committed to

15 getting the Bergs into a better vehicle or getting their car

16 repaired for satisfaction to them one way or the other.

17 The next thing that anybody hears is in April of '98.

18 Mr. Mayerson sends a second letter saying I have now taken

19 discovery of Lindgren, and we think Nationwide is implicated.

20 If you want to take a look, they have the car. You can. But

21 I may be filing a lawsuit in the near future.

22 Nationwide sends out an adjustor. You will hear

23 testimony from him. He takes a look at the vehicle. A week

24 later lawsuit is filed against Nationwide, 50 pages, 200

25 paragraph allegation, everything under the sun that Mr.
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1 Mayerson just told you about never giving Nationwide an

2 opportunity to make the Bergs whole to try to fix their car

3 or make whole their car.

4 The evidence will establish and you will hear

5 testimony from some of the Nationwide reps that even after

6 Nationwide desperately tried to do right by the Bergs

7 satisfying Nationwide's obligation under the blue ribbon

8 guarantee, Nationwide tried to inspect the vehicle being

9 afforded numerous times by plaintiffs at the end of the day

10 --

11 MR. MAYERSON: Your Honor --

12 THE COURT: Is there an objection?

13 MR. MAYERSON: I think at this point counsel is really

14 beginning to argue the evidence.

15 THE COURT: Absolutely.

16 MR. COHEN: Just about done, Your Honor.

17 THE COURT: I thought we took all of this time to

18 avoid -- let the witnesses testify.

19 Members of the Jury, what counsel say during their

20 opening statement, as well as during their closing statement,

21 this is not testimony in the case. Counsel tells you what

22 the theories of the case are. You will hear from all of the

23 witnesses. Please proceed.

24 MR. COHEN: You will hear the evidence. You will hear

25 the testimony --
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1 THE COURT: There you go.

2 MR. COHEN: At the end of the day you will decide for

3 yourself, I submit to you, that the claims the plaintiffs are

4 making in this case, the claims for conspiracy, the claims

5 for fraud, the claims for violations of various statutes and

6 insurance regulations are not supported by any of the

7 evidence.

8 I ask you to consider very carefully the documents

9 that are put in front of you and to consider whether or not

10 these documents link up in any way to the claims the

11 plaintiffs are making in this case or are they just

12 documents, documents that might look bad or infer innuendos

13 where circumstances might appear to be bad.

14 We don't think so. We don't think there is any

15 evidence like that. That's what they are going to try and

16 show. The evidence in this case will establish that

17 Nationwide satisfied every one of its obligations under the

18 policy with the Bergs and then some.

19 Nationwide paid for the Bergs' vehicle at the end of

20 the day. They totaled it. They purchased it. We think that

21 you will find, as we do, that at the end of the day

22 Nationwide did absolutely nothing wrong in this case. They

23 lived up to every one of its contractual obligations.

24 Nationwide went above and beyond its

25 obligations. And if anybody is to -- and I hate to say blame
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1 in this case there or it was a bad repair job, at the end of

2 the day it was a bad repair job and had Nationwide been

3 advised earlier they could have done something about it. But

4 they were not, and we are here today.

5 Listen to the evidence very carefully. Listen to the

6 testimony and to the documents. At the end of the day I hope

7 that you will agree with me that while Mr. Mayerson is a good

8 story teller, that is all it is, it's just a story. Thank

9 you.

10 THE COURT: Attorney Kenneth Myers representing

11 Lindgren Chrysler-Plymouth.

12 MR. MYERS: May it please the Court. Counsel.

13 Members of the Jury. I will use the roster because otherwise

14 I tend to stray and meander. I want to join Mr. Cohen and

15 prior counsel for thanking you for being a part of this

16 process. It's essential to have people who are willing to

17 serve as jurors to resolve disputes that the parties have

18 been unable to resolve themselves.

19 You've heard Mr. Mayerson outline briefly what the

20 plaintiffs propose to prove based upon the allegations made

21 in their eighth amended complaint. You've heard Mr. Cohen

22 offer his theory of the case. We believe, ladies and

23 gentlemen, at the end of the day, and it wouldn't be just

24 this day, but at the end of days the evidence will satisfy

25 you that my client, Lindgren, had done all that it could have
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1 done to render a proper repair to the Berg vehicle and it was

2 denied the opportunity to correct any alleged defects.

3 Let me add something to the facts. Mr. Berg leased

4 the vehicle in question in December of '95. It was a three

5 year lease. As Mr. Cohen suggested it was previously damaged

6 in or about March of '96 when there was a collision with a

7 deer. The vehicle was insured through Nationwide and taken

8 to Lindgren, which is a blue ribbon repair facility, the

9 program that exists involving Nationwide and Lindgren and

10 Nationwide and other repair shops throughout the country.

11 It was a satisfactory repair performed.

12 Unfortunately, there was another accident with this vehicle

13 in the early part of September of '96. At that point in time

14 the Bergs then elected to bring the vehicle back to Lindgren

15 for repair. As Mr. Cohen suggested initially the vehicle was

16 inspected or examined by Lindgren personnel who thought that

17 it might be a total loss.

18 They contacted Nationwide so that their adjustor could

19 review it. At Nationwide's request the vehicle was sent to

20 K.C. Auto Body to have some work done with regard to the

21 frame. That work was done, and it was then determined that

22 the vehicle could be repaired and Lindgren proceeded to

23 repair the vehicle. The total costs were about $12,400, and

24 they were paid by Nationwide.

25 The vehicle was returned back to the Bergs December
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1 31st. I believe it was in 1996. They then operated the

2 vehicle throughout the course of the term of the lease. You

3 may hear testimony indicating that they seized operating the

4 vehicle in or about September of '98. Mr. Cohen suggested to

5 you that the first contact that Nationwide had regarding this

6 was in November of '97 when they received a letter.

7 There were two times after December of '96, once in

8 January and once in February when the vehicle was brought

9 back for some minor adjustments. One had to do with lights

10 that were flickering on and off. After that, there were no

11 complaints heard from the Bergs regarding the vehicle.

12 In December of '97 a letter was received by Lindgren

13 saying that we have claims against you for problems with

14 regard to the vehicle. Those problems weren't specified. It

15 was indicated you may want to investigate the vehicle or

16 inspect the vehicle. This was a letter from Attorney

17 Mayerson's office. Lindgren then sent persons to see the

18 vehicle at the end of January of '98 and in the beginning of

19 February of '98. Suit was actually filed by the plaintiffs

20 in this matter on January 23rd of '98 originally against

21 Lindgren alone before we really had an opportunity to look at

22 the vehicle to determine if there was any truth to the

23 allegations.

24 From that point on we now engaged in more than six

25 years of litigation to the point that we are here today
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1 anticipating a trial that will last more than days. Now how

2 did it come to that point? It was referenced or suggested by

3 Mr. Cohen at some point in time a former employee of

4 Lindgren, a man from whom you will hear, and whom I believe

5 will establish had a grudge against Lindgren for various

6 matters, contacted the Bergs sometime in or about October of

7 '97. From that point on we ended up in this litigation

8 process.

9 What happened to the vehicle? The Bergs continued to

10 operate the vehicle even after October of '97, even after the

11 vehicle was inspected. When it was first brought into

12 Lindgren for repair it had about 13,000 miles on it. At the

13 conclusion of the lease it had over 40,000 miles on it. The

14 vehicle was turned back at the end of the lease at no cost to

15 the Bergs.

16 In fact, as Mr. Cohen suggested to you, Nationwide

17 purchased the vehicle. At the end of the day at the end of

18 the trial I believe the testimony and the evidence will

19 indicate that the Bergs suffered no physical or other injury,

20 no financial loss, or any other loss that might be

21 compensable. I believe you will keep an open mind and that

22 you will hear all of the evidence and that's what I believe

23 will lead you to that conclusion. I want to thank you for

24 your time and your attention.

25 THE COURT: All right. Attorney Huckabee for K.C.
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1 Auto. I understand that you want to reserve your opening

2 until later; is that correct?

3 MR. HUCKABEE: That's correct, Your Honor.

4 THE COURT: All right. Thank you very much.

5 Plaintiffs' first witness.

6 MR. MAYERSON: Your Honor, the first witness we would

7 like to call is Michael Grumbein.

8 THE COURT: You've got to keep your voice up.

9 MR. MAYERSON: The first witness we would like to call

10 as of cross-examination is Michael Grumbein.

11 MICHAEL GRUMBEIN, sworn.

12 THE CLERK: State your name and address for the

13 record.

14 THE WITNESS: Michael Grumbein, 767 South Grant

15 Street, Palmyra, PA, 17078.

16 DIRECT EXAMINATION, as of cross-examination

17 BY MR. MAYERSON:

18 Q Good morning, Mr. Grumbein.

19 A Good morning.

20 Q Could you please tell us who your current

21 employer is?

22 A Nationwide Insurance.

23 Q And how long have you been employed by

24 Nationwide Insurance?

25 A Almost 14 years.
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1 Q Can you tell us a little bit about your

2 educational background?

3 A I have a Bachelor Degree from Penn State

4 University in Business. As far as college degrees, that's

5 it.

6 Q When did you graduate from college? What year?

7 A 1990.

8 Q And upon graduating from college where were you

9 first employed?

10 A At a construction firm.

11 Q And at some point after did you become employed

12 by the Defendant, Nationwide Insurance Company?

13 A Yes, in January of '91.

14 Q January of '91?

15 A Yes.

16 Q Upon securing this employment with Nationwide

17 were you employed any type of training?

18 A Yes, I was sent to the home office for three

19 weeks of training in material damage.

20 Q What is material damage?

21 A Basically appraising automobiles and the proper

22 repairs on them.

23 Q And you said home office. What do you mean by

24 that?

25 A Nationwide's home office is in Columbus, Ohio.
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1 They have a training facility there.

2 Q The first thing you did when you became

3 employed by Nationwide they sent you to Columbus, Ohio for a

4 three-week training course?

5 A Yes.

6 Q How many hours a day did you generally get

7 trained during this three week period?

8 A Probably eight hours a day.

9 Q And at the conclusion of that training were you

10 employed any type of examination or any credentials or

11 anything along those lines?

12 A Not specifically from Nationwide, but then I

13 took the Pennsylvania Appraisers test.

14 Q I am sorry, the what?

15 A Pennsylvania Appraisers test to obtain an

16 appraisers license in the state.

17 Q That was right after your training?

18 A Yeah, probably within a week or so after that.

19 Q Is that something that Nationwide required you

20 to do?

21 A Yes.

22 Q In and around July of '96 can you tell me what

23 your responsibilities at Nationwide were?

24 A At that time I was a claims representative.

25 Q At some point after becoming a claims

71

R. 0771a



1 representative were you promoted within Nationwide?

2 A Yes, prior to '90, July of '96.

3 Q Why don't you tell us the course of your

4 promotions in very general terms to bring us quickly up to

5 1996.

6 A September of '95 I was promoted to the -- we

7 call it the property damage specialist. At that time we --

8 it was with the blue ribbon program. Basically I had 40

9 shops in 16 counties in Central Pennsylvania and basically

10 inspected some of the automobiles and went over the estimates

11 that the shops wrote, made sure they were right and a fair

12 estimate. And I had two people under me who basically issued

13 checks, reviewed the estimates and the photos that were sent

14 in and inspected any vehicles that may have been a question

15 as to faulty repairs or anything like that.

16 Q Mr. Grumbein, is my understanding correct that

17 the blue ribbon repair program, part of that operated upon

18 the use of photographs and written appraisals?

19 A Yes.

20 Q What would you do then review the appraisals

21 and the photographs?

22 A Yes.

23 Q What was the purpose of reviewing the

24 appraisals and the photographs?

25 A To make sure that the photos supported the
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1 estimates that the shop was writing on the vehicle.

2 Q So the shop was required to supply photographs

3 and appraisals to Nationwide?

4 A Yes.

5 Q And then you would then review them?

6 A Yes.

7 Q And was there a minimum requirement of the

8 number of photographs that needed to be supplied?

9 A Not that I'm aware of.

10 Q Was part of the program -- in other words, in

11 order for you to evaluate the damage you would have to look

12 at several photographs of the damage, correct?

13 A Yes.

14 Q And I believe that -- did you say that you ran

15 the program for Pennsylvania in that region?

16 A I overseed it, oversaw it.

17 Q Do you know who your supervisor was in 1995

18 when you became a property damage specialist?

19 A At that time probably would have been Jennifer

20 Shorke [phonetic].

21 Q Anything else?

22 A No.

23 Q Did you run the program or did Jennifer run the

24 program?

25 A I ran the -- like I said, I ran the reviews of
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1 the estimates and the photos.

2 MR. MAYERSON: Your Honor, I'd like to hand the

3 witness a copy of his statement.

4 THE COURT: What are you handing him, a deposition?

5 MR. MAYERSON: Yes, sir.

6 THE COURT: What is the date of the deposition?

7 MR. MAYERSON: The date of the deposition is September

8 14th, 2001, and I'm specifically referencing Page 16, Line 9

9 through 11.

10 THE COURT: Is this a deposition that you took of this

11 witness?

12 MR. MAYERSON: Yes, Your Honor.

13 THE COURT: Okay.

14 MR. MAYERSON: Sir, could you read that to yourself.

15 THE COURT: See if it refreshes your memory with

16 regard to the last question that was asked of you.

17 THE WITNESS: Do you want me to read it?

18 THE COURT: No. No. No.

19 BY MR. MAYERSON:

20 Q Does that refresh your recollection?

21 A Yes.

22 Q Is that your testimony?

23 A Yes.

24 Q Could you just read that then to the jury?

25 THE COURT: No. Is that your testimony today if the
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1 same questions would be asked of you today?

2 THE WITNESS: Yes.

3 THE COURT: All right. Then read the questions and

4 read the answers.

5 BY MR. MAYERSON:

6 Q Question, do you know who your supervisor --

7 THE COURT: Let him read it. Read it out loud.

8 THE WITNESS: Do you know who your supervisor was in

9 1995 when you became a property damage specialist?

10 Answer, Jennifer Shorke. She was more like the

11 marketing -- I didn't report directly to her. In a sense I

12 mean I kind of ran the program.

13 MR. MAYERSON: Thank you.

14 THE COURT: Is that what he said before? Let's not

15 use a deposition to repeat what he has already said. You use

16 a deposition only in the event that he testifies differently

17 than what he did at the time that he took the deposition back

18 in 2001. Okay.

19 MR. MAYERSON: All right.

20 BY MR. MAYERSON:

21 Q Mr. Grumbein, you are a licensed collision

22 damage appraiser, correct? We covered that.

23 A Yes.

24 Q And the exam that you had to take, that was

25 actually a two-part exam, correct?
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1 A Excuse me?

2 Q The examination to get your appraisers license

3 that was a two-part exam?

4 A Yes. A written multiple choice and then I

5 actually had to write an estimate on a vehicle.

6 Q When you go to take that exam you have to show

7 proper identification?

8 A Yes.

9 Q A great deal of the material you had to know in

10 order to pass the examination dealt with ethical issues,

11 conflicts of and within the Appraisers Act and within the

12 regulations, correct?

13 A Yes.

14 Q You agreed that the knowledge measured is the

15 same knowledge an appraiser will need to perform his or her

16 duties as an appraiser in a professionally competent manner?

17 A Yes.

18 Q All licensed appraisers are expected to be

19 aware of changes in the laws that affect their work, correct?

20 A Yes.

21 Q You agree that the laws -- a licensed appraiser

22 must be familiar with the motor vehicle physical damage

23 Appraiser Act and the regulations thereto?

24 A Yes.

25 Q At this time that you were managing the blue
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1 ribbon operations in 16 different counties and 40 different

2 shops here in the State of Pennsylvania one of those shops

3 that you were managing was Defendant, Lindgren, correct?

4 A Yes.

5 Q Prior to July of '96 you had been managing blue

6 ribbon operations at Defendant, Lindgren, for almost a year,

7 correct?

8 A Eight months.

9 Q Eight months?

10 A Yes.

11 Q During that eight months that you were in

12 charge that period ended approximately two months prior to

13 Nationwide recommending Mr. and Mrs. Berg to have their

14 insured loss appraised at Defendant, Lindgren, on September

15 4th, 1996, correct?

16 A Yes.

17 Q Mr. Grumbein, do you admit during the year

18 leading up to July 1996 that you knew several blue ribbon

19 facilities were appraising insured losses without an

20 appraisers license, correct?

21 A I don't recall that.

22 Q You don't recall that?

23 A No.

24 Q Would you agree that in July of '96 in your

25 capacity as the property damage specialist for Nationwide's
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1 blue ribbon repair program you knew or at least suspected it

2 would be a violation of state laws for any person to be

3 appraising insured losses without an appraisers license?

4 A Can you repeat that question, please?

5 Q Would you agree that in July of '96 in your

6 capacity as a property damage specialist for Nationwide's

7 blue ribbon repair program you knew or at least suspected it

8 would be a violation of state law for any person to be

9 appraising insured losses without a license?

10 A No.

11 Q Is that, no, that you didn't know that then or

12 you know it now or you just don't know it to be true at all?

13 A I don't know it to be true at all.

14 Q In order to pass the examination and become a

15 licensed appraiser you had to be familiar with the appraisers

16 acts and regulations?

17 A Yes.

18 Q And that means that no person hold themselves

19 out as an appraiser unless they have first secured a license.

20 Did you know that?

21 A I'm not sure what --

22 MR. COHEN: Your Honor, at this point I'm going to

23 object. Mr. Grumbein was called as a fact witness, not a

24 legal witness, not a witness with regard to the Pennsylvania

25 Appraisers Act. I believe the questioning is -- he is
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1 getting a little out of hand. I don't believe a proper

2 foundation has been laid for these types of questions.

3 THE COURT: Whether or not he took this exam and what

4 was the ethical requirements, etc., and he said that he was

5 familiar with it and he passed the exam and that's how he got

6 the position that he held at that time as a specialist.

7 Isn't that what he testified to?

8 MR. COHEN: I believe that Mr. Mayerson is going to

9 get into very detailed questions.

10 THE COURT: He is about to ask him whether or not he

11 is familiar with this paragraph of whatever and I think

12 that's appropriate.

13 MR. COHEN: Yes, Your Honor.

14 THE COURT: Motion is overruled. First of all, look

15 at the document itself. The first page, tell us whether you

16 recognize that and if so what is it.

17 THE WITNESS: Yes, I recognize it. It's the

18 Pennsylvania Insurance Department Motor Vehicles Physical

19 Damage Appraiser Licensing Information Bulletin.

20 THE COURT: Is that what you had to be familiar with

21 before you took the exam?

22 THE WITNESS: Yes.

23 THE COURT: Go ahead.

24 MR. MAYERSON: I have put a red tag right there to

25 help you get right to the point.
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1 MR. COHEN: Excuse me. I am sorry. I don't have a

2 copy of that document.

3 MR. MAYERSON: I have a copy for you.

4 THE COURT: Do you want to look over his shoulder

5 here?

6 MR. MAYERSON: I have a copy for him.

7 MR. COHEN: Thank you.

8 BY MR. MAYERSON:

9 Q Sir, can you read to yourself Section 3? Sir,

10 does that not state --

11 THE COURT: No. No. No. Does that refresh your

12 memory as to what the requirements are?

13 THE WITNESS: Yes.

14 THE COURT: All right. Do you want to change your

15 answer to the last question or not?

16 THE WITNESS: Can I state this isn't the Appraisers

17 Act. This is just for licenses and information which I took

18 14 years ago so I'm really not familiar with the licensing

19 information. I know the Appraisers Act.

20 BY MR. MAYERSON:

21 Q Sir, on Page 2 is that not a word for word copy

22 of the Motor Vehicle Damage Appraisers Act?

23 MR. COHEN: Your Honor, I'm going to object.

24 THE COURT: Sustained. He said he is not familiar

25 with it.
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1 BY MR. MAYERSON:

2 Q Sir, I asked you a question earlier where I ask

3 specifically, and you agreed, that the law requires a

4 licensed appraiser must be familiar with the Motor Vehicle

5 Physical Damage Appraiser Act and the regulations thereto,

6 correct?

7 A Yes.

8 Q And are you telling me that you are not

9 familiar with it?

10 A I recognize it, yes.

11 Q After reviewing that can you tell me whether or

12 not you knew in 1996 that any person who was appraising

13 insured losses must first secure a license?

14 A Could you please repeat the question?

15 THE COURT: Just a second. Let's have the court

16 reporter repeat the question.

17 (Whereupon, the reporter read back the referred to

18 portion of the testimony.)

19 THE WITNESS: Yes.

20 BY MR. MAYERSON:

21 Q Yes you were aware of that in 1996?

22 A Yes.

23 Q Sir, do you remember Doug Joffred?

24 A Yes.

25 Q He was the individual signed by Nationwide to
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1 appraise the Berg loss, correct?

2 A That I don't know. I wasn't in the program at

3 the time.

4 Q Sir, can you identify that document for me?

5 A Yes, it's a estimate from Lindgren

6 Chrysler-Plymouth.

7 Q Is that for Mr. and Mrs. Berg's vehicle?

8 A Yes.

9 THE COURT: What date is it?

10 THE WITNESS: 9/20/96.

11 BY MR. MAYERSON:

12 Q So that's an appraisal for Mr. and Mrs. Berg's

13 vehicle dated September 20 of '96. Can you tell me who it

14 was authored by?

15 A D. Joffred.

16 Q Do you recognize that to be Doug Joffred?

17 A Yes.

18 Q Does Mr. Joffred's appraiser license number

19 appear anywhere on that appraisal?

20 A Not that I see.

21 Q Okay. Were you aware that in July of '96 when

22 you were managing the blue ribbon program that every

23 appraisal written in Pennsylvania was required to have an

24 appraiser license number identified on the document?

25 MR. COHEN: Objection.
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1 THE COURT: Overruled. Answer the question.

2 THE WITNESS: Was I aware?

3 BY MR. MAYERSON:

4 Q When you were managing the blue ribbon program

5 in July of '96 did you know that the laws required every

6 appraisal to identify the appraiser's license number on the

7 document?

8 A No.

9 Q Would it help you to look at a copy of the

10 statute again to refresh your recollection?

11 A Probably not. I'm saying, no, that I didn't

12 know that.

13 Q You were unaware of that requirement?

14 A Yes.

15 Q What were your job duties as the blue ribbon

16 repair property damage specialist during this time period?

17 A As I said before, I reviewed the estimates and

18 the photos that came in. And I also went out to the 40 some

19 odd shops and did reinspections to make sure they were

20 writing proper estimates on the vehicles.

21 Q Sir, do you agree that as part of your job

22 description it was your duty to ensure that the repair shops

23 at Nationwide was identifying as having blue ribbon quality

24 had an appraisers license?

25 A Yes.
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1 Q And did you ever take any measures to determine

2 whether or not Mr. Joffred or anybody else at the Lindgren

3 facility was licensed to write an appraisal during this time

4 period?

5 A No, I didn't. These shops were already on the

6 program when I entered it.

7 THE COURT: Again, when did you enter it?

8 THE WITNESS: In September of '95.

9 BY MR. MAYERSON:

10 Q Sir, did you ever request from Lindgren a copy

11 of their appraisal license information?

12 A Not that I recall.

13 Q Sir, in November 6th of '98 the plaintiffs

14 requested from Nationwide any and all correspondence at that

15 time that was sent from Nationwide to Defendant, Lindgren,

16 between 1993 and the time at the request which was '98 and

17 you were the property damage specialist for Lindgren for one

18 year or actually eight months at that time period, correct?

19 A Yes.

20 Q Did anybody ever come to you and ask you for

21 any correspondence that you might have supplied to Lindgren

22 during this time period?

23 MR. COHEN: Objection, Your Honor. That would call

24 for a disclosure of attorney/client information.

25 THE COURT: Well, other than from an attorney, I think
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1 that's what is being referred to.

2 THE WITNESS: No.

3 BY MR. MAYERSON:

4 Q Sir, how about were you aware that on March

5 15th, 1999 this Court ordered Nationwide to produce any and

6 all correspondence between Nationwide and Lindgren from 1993

7 to the date of our request in '98?

8 A No.

9 Q So nobody came to you and asked you if you had

10 any correspondence that might comply with this order?

11 A Not that I'm aware of.

12 Q And, sir, on June 12th of 2000 a second order

13 was entered directing Nationwide to comply with the prior

14 order, specifically to produce any correspondence that you

15 might have generated to the repair shop. Did anybody ask you

16 about that?

17 A Not that I'm aware of.

18 Q But you would have been one of the appropriate

19 people to ask, correct?

20 A Yes.

21 Q And you were managing the operations during

22 this time period, at least eight months, correct?

23 A Yes.

24 Q And you have at all times remained employed by

25 Nationwide, correct?

85

R. 0785a



1 A Yes.

2 Q And you gave a deposition in this matter,

3 correct?

4 A Yes.

5 Q And your deposition was on September 14th,

6 2001?

7 A Yes, if that's --

8 Q And in preparation for your deposition you met

9 with your attorney, correct?

10 A Yes.

11 Q And at any time did he ask you at that point if

12 you had any correspondence?

13 MR. COHEN: Objection. Objection. Attorney/client

14 privilege.

15 THE COURT: Sustained.

16 MR. MAYERSON: Your Honor, may I make an offer of

17 proof?

18 THE COURT: Well, if you want to ask the question, did

19 anyone request other than your attorney.

20 MR. MAYERSON: I think the confidential communication

21 goes from the client to the attorney and not necessarily the

22 other way around. There was an order directing them to

23 produce these documents and if nobody asked him that's

24 relevant.

25 THE COURT: You want to get into an argument now of
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1 attorney/client privilege right now?

2 MR. MAYERSON: No.

3 THE COURT: We will recess for lunch, if that's the

4 case. Go ahead. Let's not get into the things unless we

5 really need to.

6 MR. MAYERSON: It may be material at a later time.

7 BY MR. MAYERSON:

8 Q Sir, how about after your deposition, did

9 anybody ask you for a copy of any correspondence that you

10 supplied to Lindgren during this time period?

11 THE COURT: Ask that again, please.

12 BY MR. MAYERSON:

13 Q After the deposition were you asked by anybody

14 to supply correspondence that you may have generated or that

15 may have been in your file to cover this time period?

16 MR. COHEN: Objection to the privilege.

17 THE COURT: Other than your attorney?

18 THE WITNESS: No.

19 BY MR. MAYERSON:

20 Q Sir, do you recall sending letters out to the

21 body shops?

22 A Yes, I sent correspondence out to shops.

23 Q I'd like to refer you to your deposition at

24 Page 50, Line 1. I'd like you to read that. That's Page 50,

25 Line 6. Does that refresh your recollection? Does reading
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1 your deposition testimony refresh your recollection?

2 A Yes.

3 Q It refreshes your recollection?

4 A It refreshes it, yes.

5 Q And would you like to change your testimony?

6 A What I just stated or do I recall sending out

7 correspondence to the shops?

8 THE COURT: To the body shops?

9 THE WITNESS: Yes.

10 BY MR. MAYERSON:

11 Q Would your testimony be fresher today or during

12 -- withdraw that question. But when I asked you in your

13 sworn testimony you said, no, right?

14 A Yes.

15 Q You said, no, you didn't send any

16 correspondence to the shops?

17 A Correct.

18 THE COURT: You mean --

19 MR. COHEN: Objection for the record.

20 THE COURT: Hold on. Hold on. You mean in his

21 deposition?

22 MR. MAYERSON: I meant what his testimony was prior to

23 today.

24 THE COURT: First of all, you are calling him as your

25 own witness even though he is theoretically a hostile witness
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1 and you are allowed to call him as cross-examination. You

2 can't discredit him on the witness stand by using a

3 deposition to do so.

4 You can use the deposition to refresh his

5 recollection. You cannot ask him whether his recollection

6 was better than on September 14th, 2001 than it is today in

7 2004. Whatever the objection was, it was sustained. Go on

8 to the next question.

9 BY MR. MAYERSON:

10 Q Mr. Grumbein, do you know who Dan Rouse

11 [phonetic] is?

12 A Yes.

13 Q Can you tell us who Dan Rouse is?

14 A He was or still is the body shop manager at

15 Herb Motors.

16 Q Is that one of your blue ribbon repair shops

17 during this time period?

18 A Yes.

19 Q Sir, did you not write to all of the blue

20 ribbon shops and ask for their appraiser license number in

21 July of '96?

22 A That I don't recall.

23 Q Mr. Grumbein, can you identify that document?

24 A It's a letter that I signed and sent out to all

25 blue ribbon shops July 15th, 1996.
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1 Q And the portion that I highlighted, can you --

2 does that refresh your recollection?

3 A Yes, now it does.

4 Q So I will ask you again when you were assigned

5 by Nationwide to manage blue ribbon operations at Lindgren

6 did you know that some of the appraisers were not licensed?

7 A I didn't know -- I didn't know that.

8 Q Sir, does that letter not request the

9 appraisers licensing information?

10 A Yes, it does request it.

11 Q And the date of that letter is July 15th, is

12 that right?

13 A Yes.

14 Q 1996?

15 A Yes.

16 Q Does it not ask for that appraisal information

17 to be faxed back to you immediately another day in July?

18 A Yes.

19 Q And you offered your fax number there, correct?

20 A Yes.

21 Q Who was your supervisor during this time

22 period?

23 A Jennifer Shorke.

24 Q You said that you ran the program?

25 A Yes.
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1 Q Didn't you also have a supervisor named Dean

2 Jones?

3 A He was with -- I don't know what his -- at that

4 time I don't know what his title was to me.

5 Q Well, did you report to him on a monthly basis?

6 A Not that I recall.

7 Q Did he perform monthly evaluations of your

8 performance?

9 A Not that I recall.

10 Q Did Mr. Dean Jones direct you to request the

11 appraisal information from the repair shops participating in

12 the blue ribbon repair program in July of '96?

13 A Not that I recall.

14 Q What made you decide that you wanted to request

15 this information from the repair shops in July of '96?

16 A Obviously somebody told me I had to obtain that

17 information.

18 Q Was anybody, aside from Jennifer Shorke, your

19 supervisor during this time period?

20 A Not that I recall.

21 Q Mr. Grumbein, did you supply a Nationwide blue

22 ribbon repair form questionnaire profile to all of the blue

23 ribbon shops participating in the blue ribbon repair program

24 in March of '96?

25 THE COURT: Not in July, in March you are saying?

91

R. 0791a



1 BY MR. MAYERSON:

2 Q How about any time prior to July of '96?

3 A I'd imagine, yes.

4 Q And did you supply them here in Berks County in

5 March of '96 or July of '96?

6 A Yes, I would have sent them out to all of the

7 shops.

8 Q Did you supply one to Lindgren at that time?

9 A Not that I recall; but like I said, it would

10 have probably went out to all of the shops. I don't know

11 specifically if --

12 Q And wasn't one of the pieces of information

13 that document requested was the appraisers license number for

14 the shop appraiser?

15 A That I don't recall specifically was on the

16 questionnaire.

17 Q Would it refresh your recollection to take a

18 look at the document?

19 A Sure.

20 MR. COHEN: Your Honor, my understanding is that the

21 witness has been handed a different document than I have. I

22 would like to see the same document that the witness is going

23 to be questioned from.

24 BY MR. MAYERSON:

25 Q Sir, after having reviewed that document does
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1 that refresh your recollection?

2 A Yes.

3 Q And does it not request licensing information?

4 A I didn't have a chance to get that far. He

5 took it.

6 MR. COHEN: Your Honor, in as far as Mr. Mayerson

7 doesn't have a copy for counsel, may I look over his

8 shoulder?

9 THE COURT: Yes.

10 BY MR. MAYERSON:

11 Q Sir, I'm specifically referring to Page 2 where

12 it requests special state registration slash license number.

13 Do you see that?

14 A Yes.

15 Q Does Lindgren supply any information to you in

16 response to that or is that area left blank?

17 A It is blank.

18 Q It's blank?

19 A Yes.

20 Q Sir, as we discussed earlier -- I'm done with

21 that document. Sir, as we discussed earlier the appraisal

22 for the Bergs was written by Doug Joffred on September 20th,

23 1996, correct?

24 A Yes.

25 Q You confirmed that there was no appraisers

93

R. 0793a



1 license number on there, correct?

2 A Yes.

3 Q Sir, did you know that Mr. Joffred did not have

4 his appraisers license in September of '96?

5 A I don't recall.

6 Q Sir, that document that I gave you, the repair

7 questionnaire, the one about the appraisers license number --

8 A Yes.

9 Q -- who supplied that to you?

10 A I may have typed it up. I don't know who --

11 the one that's requesting that you highlighted here?

12 Q No, I am sorry. This repair questionnaire.

13 A I don't know who. It was probably in the

14 program when I became involved in it.

15 Q When you say program, do you mean computer

16 program or blue ribbon program?

17 A Blue ribbon program.

18 Q So you don't remember who supplied that to you

19 or how you got it?

20 A No.

21 Q Mr. Joffred, do you agree that it was both your

22 responsibility, Mr. Joffred -- I am sorry, Mr. Grumbein, do

23 you agree it was your responsibility to ensure that the

24 people Nationwide was recommending to policy owners as having

25 blue ribbon quality that they, at the very least, ought to
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1 have an appraisers license in accordance with state law?

2 A Yes.

3 Q During this time period that you were a

4 property damage specialist did Nationwide provide its body

5 shops with guidelines for handling repairs for vehicles? We

6 are talking about written guidelines.

7 A Not that I'm aware of.

8 Q Did they provide body shops with any type of

9 guideline to handle total losses?

10 A Not that I'm aware of.

11 Q We are talking about the time period up until

12 July of '96, correct?

13 A Yes.

14 THE COURT: July -- why July? The appraisal was made

15 on September 20th, was it not?

16 MR. MAYERSON: Mr. Grumbein was transferred out of the

17 blue ribbon program in July of '96, correct?

18 THE WITNESS: Yes.

19 THE COURT: All right.

20 BY MR. MAYERSON:

21 Q That was two months before the Berg referral,

22 correct?

23 A Yes.

24 THE COURT: All right. I see.

25 BY MR. MAYERSON:
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1 Q Mr. Grumbein, do you have any knowledge as to

2 whether or not the body shops had any type of written

3 agreement prior to July of '96 setting forth the guidelines

4 for the blue ribbon repair program?

5 A Not that I recall.

6 Q Mr. Grumbein, did you supply a copy of the

7 service agreement to the body shops participating in the blue

8 ribbon repair program at any time prior to you departing from

9 the program?

10 A You are asking me if I supplied the shops?

11 Q Well, I asked you before if there was any

12 written guidelines that you were aware of and you said, no,

13 correct?

14 A Correct.

15 Q Now I'm asking if you personally remember

16 sending a copy of a contract to the repair shops.

17 THE COURT: What kind of contract?

18 BY MR. MAYERSON:

19 Q A document titled blue ribbon repair service

20 agreement, or, rather, blue ribbon repair service agreement?

21 A You are asking me did I send that out to the

22 shops?

23 Q Yes. I'm asking you if you supplied it to any

24 of the repair shops.

25 MR. COHEN: Your Honor, I'm going to object to any
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1 documents that don't have to do with Lindgren specifically.

2 I believe that Mr. Mayerson is referring to other body shops,

3 and I think that that's irrelevant. And I think the time

4 period that Mr. Mayerson is limiting to his question

5 continues to be irrelevant.

6 Mr. Grumbein testified --

7 THE COURT: What is your response?

8 MR. MAYERSON: My response, Your Honor, perhaps it

9 should be at sidebar.

10 THE COURT: No. Let's go here.

11 MR. MAYERSON: This gentleman has testified that no

12 documents existed according to his testimony. And I found

13 these documents. And I would like to cross-examine.

14 Contrary to what Nationwide said no blue ribbon documents

15 were circulated anywhere in Pennsylvania. I found them in

16 Berks County.

17 MR. COHEN: I don't believe his testimony was the

18 documents didn't exist, specific documents.

19 THE COURT: Ask him that specific question first.

20 BY MR. MAYERSON:

21 Q Do you have any knowledge as to whether or not

22 the blue ribbon repair service agreement was being used prior

23 to July of '96 at least in the shops you handled?

24 A Was being used? It may have been sent out to

25 the shops. I don't -- I'm not sure what you are --
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1 THE COURT: It did exist?

2 THE WITNESS: Yes.

3 THE COURT: The document existed, but he's not too

4 sure whether it was sent out to the shops.

5 BY MR. MAYERSON:

6 Q During this time period that you were a

7 property damage specialist did Nationwide's direct repair

8 provide its body shops with guidelines for handling repairs

9 for vehicles, talking about written guidelines?

10 A Could you repeat that?

11 Q Yep. During this time period that you were a

12 property damage specialist did Nationwide's direct repair

13 program provide its body shops with guidelines for handling

14 repairs for vehicles, talking about written guidelines?

15 A I would imagine there was some correspondence

16 out there that -- as far as the written guidelines or

17 agreements that I don't recall.

18 Q Mr. Grumbein, you remember your testimony

19 earlier that you didn't recall sending out any correspondence

20 --

21 THE COURT: Counsel, that's exactly what I said we

22 don't do. I'm not interested in what the testimony was at a

23 deposition. I don't call that testimony. I call that

24 discovery. If you want to ask him a question and you want

25 him to answer, ask him about the deposition and ask him
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1 whether or not that refreshes his recollection and ask him

2 whether or not that is his testimony that he wants to give

3 today under oath to this jury. That's fine.

4 BY MR. MAYERSON:

5 Q Sir, I'd like to show you this document that's

6 been marked previously as a deposition as an exhibit in this

7 matter called the blue ribbon repair service agreement and

8 I'd like you to tell me whether you have seen this agreement

9 before today.

10 THE COURT: What are you showing him, a deposition or

11 the agreement?

12 MR. COHEN: Your Honor, if I may? Mr. Mayerson does

13 not have a copy for counsel. If I could look over his

14 shoulder?

15 THE COURT: First of all, I would like to have an

16 answer to my question. Do you remember what my question was?

17 I'm here for a purpose. Answer my question. Are you handing

18 him now the deposition or are you handing him the agreement,

19 the separate agreement?

20 MR. MAYERSON: I'm going to hand him the deposition --

21 well I'd like to hand him the agreement and ask him the

22 question I asked him before to see if I can get the answer I

23 got before.

24 THE COURT: Yes. The answer is, yes. Anytime you

25 need to go over there just go.
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1 MR. COHEN: Okay.

2 BY MR. MAYERSON:

3 Q Sir, have you ever seen this agreement before

4 today? Can you tell me whether or not you've seen that

5 agreement before today?

6 A Not that specific agreement. It's from '97, so

7 I wouldn't have seen that.

8 Q You've never seen that before?

9 THE COURT: You are asking him about the form or the

10 exact agreement?

11 MR. MAYERSON: Both.

12 THE COURT: Well, ask him.

13 MR. COHEN: Objection.

14 BY MR. MAYERSON:

15 Q Sir, have you ever seen that document before?

16 THE COURT: The one that is dated '97? He said, no.

17 MR. MAYERSON: Previously identified as Potosnak 1.

18 THE WITNESS: No, I never seen this agreement.

19 BY MR. MAYERSON:

20 Q I'd like to hand you a copy if you can identify

21 this for me?

22 THE COURT: Mr. Mayerson, whether you are losing the

23 jury and the object here is not for you to go through all of

24 this and rehearse it again or whatever you are doing. You

25 are trying to talk to the jury and to the Judge and explain
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1 to us what this case is and what the evidence is.

2 And I am not trying to give you a difficult time. I'm

3 just trying to ask you. We don't know what you are handing

4 around or this or that or whatever. It's got to tie into

5 something.

6 MR. MYERS: In addition, I must object to this

7 exercise since the document that is apparently being --

8 THE COURT: I have no idea what the document is at

9 this particular point.

10 BY MR. MAYERSON:

11 Q Sir, I would like to ask you a simple question.

12 When we met for your deposition isn't it true that you told

13 me that you had never seen that document or any similar

14 document prior --

15 THE COURT: Absolutely not, Mr. Mayerson. You cannot

16 ask that kind of a question. If you ask that question again,

17 we are going to have trouble here. Just don't keep going

18 back to a question which I said is impermissible and think I

19 will get tired and not stop you again. We went over this

20 morning how you question with regard to depositions. And the

21 exhibits that were used at deposition time are not exhibits

22 in this trial and should not be referred to as exhibits. Go

23 ahead. You've got one more shot at it.

24 BY MR. MAYERSON:

25 Q Mr. Grumbein, did you supply that to the blue
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1 ribbon repair facilities to the Berks County shops a similar

2 document to that in 1996?

3 A Yes, I would imagine.

4 Q Can you tell me if you recognize this document?

5 A Yes, I signed it.

6 Q Is that a letter that you sent?

7 THE COURT: No. What is it? Tell us all what it is.

8 We are dying to know.

9 THE WITNESS: This is a letter to Herb Motors dated

10 March 22nd, 1996. Thank you for your returning the blue

11 ribbon program questionnaires. Enclosed you will find a copy

12 of the ribbon service agreement. Please read the agreement

13 and become familiar with the document. I will be contacting

14 you shortly to set up a time to meet and go over the

15 agreement. If you have any questions, please call me.

16 THE COURT: Signed by who?

17 THE WITNESS: Me.

18 THE COURT: See how easy that is. How nicely it is.

19 You've got yes to this question and this information and the

20 jury has a chance to understand and it works. Next question.

21 BY MR. MAYERSON:

22 Q Mr. Grumbein, do you admit that Nationwide was

23 performing random inspections of blue ribbon facilities

24 during the time period that you were the property damage

25 specialist?
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1 A Yes.

2 Q And that you personally performed these

3 inspections while holding the title property damage

4 specialist?

5 A Yes.

6 Q And can you tell me what the purpose of these

7 random inspections was?

8 A Basically to make sure that a shop was writing

9 estimates for what the damage was.

10 Q During this time period that you were doing

11 these reinspection reports is it your position that none of

12 it was done in writing?

13 A I am sorry, none of the?

14 Q Were the reinspection reports written?

15 THE COURT: You mean his reports?

16 MR. MAYERSON: Yes.

17 BY MR. MAYERSON:

18 Q when you would go out and do a reinspection

19 would that generate a written report?

20 A I may have written something down just --

21 THE COURT: Was it in the form of a report to anyone,

22 the body shop, to your supervisor, to yourself, or to whom?

23 THE WITNESS: Basically just to myself as far as I

24 recall.

25 BY MR. MAYERSON:
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1 Q You weren't supplied a specific format, a

2 document that was generated to do these reinspection reports?

3 A Not that I recall.

4 Q You didn't have to supply reports up to any

5 supervisor as to what your conduct or your job performance

6 was during this time period?

7 A Not that I recall.

8 Q Do you admit that the focus of the random

9 inspections was on Nationwide's cost containment objectives?

10 MR. COHEN: Objection.

11 THE COURT: What's the question again? Would you read

12 that back?

13 (Whereupon, the court reporter read back the referred

14 to portion of the testimony.)

15 THE COURT: Cost containment objectives? What are

16 those? Do you know what the cost containment objectives are?

17 THE WITNESS: Not in those terms.

18 THE COURT: All right. We don't know what it is. Try

19 another question.

20 BY MR. MAYERSON:

21 Q Do you admit that during these inspections the

22 property damage specialist, after assigned the job, would

23 look over the repairs that were in progress or recently

24 completed?

25 A Yes, or somewhere before they even started the
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1 job.

2 Q And do you agree that if you found any

3 deficiency you would point these out to the facility

4 including Defendant, Lindgren?

5 A Yes.

6 MR. COHEN: Objection. There has been no foundation

7 laid.

8 THE COURT: Overruled. And the question has been

9 answered. Next question.

10 BY MR. MAYERSON:

11 Q And if necessary, you would instruct the shop

12 in proper procedure and this is pursuant to the blue ribbon

13 program, correct?

14 A I am sorry, can you repeat the question?

15 Q During these random inspections if you found

16 any deficiencies in the repairs, you would instruct the shop

17 on proper procedure pursuant to the blue ribbon guideline,

18 correct?

19 A Well, we really weren't looking for deficiency.

20 We were just making sure the estimate was written correctly.

21 Q You weren't looking for deficiencies in the

22 quality of the repairs?

23 A We were looking -- yes, we were looking at the

24 quality of the repairs, if there was a problem with paint

25 match or something like that we would go back to the shop and
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1 ask them to correct it.

2 Q And ask them to correct it?

3 A Yes.

4 Q And the shop expected you to do this?

5 MR. COHEN: Objection.

6 BY MR. MAYERSON:

7 Q Did they get upset about it?

8 MR. COHEN: Objection.

9 THE COURT: Overruled.

10 THE WITNESS: Did they get upset?

11 BY MR. MAYERSON:

12 Q Did the shop understand that was your job to

13 critique and guide them in how they are doing the repairs?

14 A Yes.

15 Q That was a condition of being on the program

16 that they comply with that, correct?

17 A Yes.

18 Q And your goal during this time period was to

19 visit each shop at least once per month, correct?

20 A That I don't recall.

21 Q How often did you go to these repair shops on

22 the random inspections?

23 A I don't recall specifically how many.

24 Q Was it more than once a year?

25 A Yes. I got into each shop more than one --
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1 Q I am sorry, what?

2 A I got into each shop more than once a year.

3 Q Once every other month, once a month, can you

4 be more specific as to other than what you have done already?

5 A No.

6 Q Any deficiencies in the repairs that we were

7 just discussing would any of those deficiencies that you

8 pointed out to the shop would they pertain to the quality or

9 the purpose of your inspections more closely focused upon

10 cost containment objectives of the blue ribbon program?

11 MR. COHEN: Objection. Same objection as before.

12 THE COURT: Same ruling. Overruled.

13 MR. COHEN: Overruled, Your Honor, or sustained?

14 THE COURT: Overruled.

15 THE WITNESS: Could you repeat it, please?

16 THE COURT: Read that back, please.

17 (Whereupon, the court reporter read back the referred

18 to portion of the testimony.)

19 THE COURT: Do you understand the question?

20 THE WITNESS: Yes.

21 THE COURT: Can you answer that?

22 THE WITNESS: To both -- yes to both.

23 BY MR. MAYERSON:

24 Q You agree that one of the primary purposes of

25 the reinspection was to keep track of the shops percent use
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1 of after market parts --

2 MR. COHEN: Objection. Your Honor, this is

3 specifically a topic of one of our motions in limine. I

4 would be prepared to argue at sidebar.

5 MR. MAYERSON: Your Honor, it goes to agency and

6 control.

7 THE COURT: What was the question again?

8 BY MR. MAYERSON:

9 Q That the primary purpose of the reinspections

10 was to measure the shops percent use of after market parts.

11 THE COURT: How is that relevant?

12 MR. MAYERSON: Goes to agency and control how much --

13 THE COURT: What does agency and control mean? I

14 don't know what that means. I know what the terms mean. How

15 is that related to the factual situation in this case?

16 MR. MAYERSON: Was Lindgren an employee of Nationwide,

17 an agent. Were they faster serving --

18 THE COURT: Is that a big issue in this case?

19 MR. MAYERSON: Yes.

20 MR. COHEN: That's not an issue nor is after market

21 parts an issue in this case.

22 THE COURT: I don't see where after market parts are

23 an issue in this case, unless it is circumstantial evidence

24 relevant to agency.

25 MR. MAYERSON: I can ask another question.
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1 THE COURT: That's good. Very good.

2 BY MR. MAYERSON:

3 Q Sir, was one of the focuses of these random

4 inspections, in fact, the primary focus to reduce leakage?

5 THE COURT: Reduce what?

6 MR. MAYERSON: Leakage.

7 THE COURT: What is that?

8 BY MR. MAYERSON:

9 Q Sir, could you tell us what leakage is?

10 MR. COHEN: Objection.

11 THE COURT: Hold on.

12 THE WITNESS: Leakage is if say for instance a shop

13 writes an estimate for $500 and I go out and basically say it

14 can be written for $400.

15 THE COURT: It can be done for 400?

16 THE WITNESS: Yeah, correct. So there would be $100

17 leakage there.

18 THE COURT: Leakage. Okay. And leakage is when

19 someone is playing games?

20 THE WITNESS: Yeah.

21 THE COURT: With $100?

22 THE WITNESS: Yes.

23 THE COURT: What is your question again?

24 BY MR. MAYERSON:

25 Q Sir, was one of the primary focuses of these
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1 random inspections was to reduce leakage, correct?

2 A Yes.

3 Q And isn't leakage also defined as a failure to

4 save claimed dollars?

5 A Yes, I would imagine.

6 Q And isn't that also a function of reducing the

7 average claim payment on every claim in Pennsylvania during

8 this time period?

9 MR. COHEN: Objection. Foundation.

10 THE COURT: I think that's sustained on every claim.

11 BY MR. MAYERSON:

12 Q On the claims of the blue ribbon facility

13 during this time period at Lindgren here in Berks County.

14 THE COURT: I don't know that the jury really

15 understands the significance of that question. I certainly

16 do not.

17 MR. MAYERSON: I hope to tie it together later, Your

18 Honor.

19 THE COURT: Well, I've got to know what you mean about

20 it. This idea of getting it later on and if you don't get it

21 later on then it floats out there. It is out there.

22 BY MR. MAYERSON:

23 Q Sir, could you identify what an average claim

24 payment is?

25 THE COURT: An average claim payment as to an amount?
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1 MR. MAYERSON: Let me ask a different question.

2 BY MR. MAYERSON:

3 Q Were you supplied every month copies of your

4 average claim payments and copies of your peers average claim

5 payment and the national average claim payment in your area

6 of material damage appraisal?

7 A I wouldn't say every month.

8 Q Would you agree that it was on a regular basis?

9 A Not that I recall. I've seen them, but I don't

10 know how often.

11 Q So you agree at least that Nationwide supplied

12 you with the average claim payment for yourself and the other

13 employees of the company?

14 THE COURT: Who did similar jobs?

15 MR. MAYERSON: Yes.

16 THE WITNESS: Yes.

17 BY MR. MAYERSON:

18 Q And one of the criteria by which your

19 performance was measured by was your ability to reduce these

20 average claim payments as a property damage specialist

21 overseeing the blue ribbon operations at Lindgren in and

22 around 1996?

23 MR. COHEN: Objection to the form of the question.

24 THE COURT: Overruled. Answer the question.

25 THE WITNESS: It wasn't part -- it was to reduce it.

111

R. 0811a



1 It was just to be average. I mean -- could you repeat the

2 question?

3 BY MR. MAYERSON:

4 Q Isn't it true one of the criteria upon which

5 your performance was measured as a property damage specialist

6 overseeing the blue ribbon operations at Defendant, Lindgren,

7 in 1996 was your ability to reduce average claim payments, is

8 that true or not?

9 A No.

10 Q But you do agree that your supervisor supplied

11 your average claim payments and the average claim payments of

12 your peers, correct?

13 A Yes.

14 Q Sir, why were you taken off the blue ribbon

15 repair program in July of '96?

16 A At the time they were centralizing the whole

17 state. There were two or three different -- like I said, I

18 had the central. There was a northeast and a west. They

19 were centralizing everything into the Harrisburg office and

20 apparently, I don't know, maybe I wasn't doing my job

21 correctly.

22 Q So you lost the position as a property damage

23 specialist?

24 A Yes.

25 Q When you got that position it was a major
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1 promotion, wasn't it?

2 A Yes.

3 Q And a large increase in pay, correct?

4 A Whatever you consider large. It was

5 substantial.

6 Q It was substantial?

7 A Yes.

8 Q Mr. Grumbein, do you admit that Nationwide

9 routinely referred customers to blue ribbon facilities?

10 A Yes.

11 Q In fact, you described this process of

12 referring policyholders as selling the program, correct?

13 That was your term, selling the program?

14 A Okay. Yes.

15 Q And do you agree that the term blue ribbon is

16 intended to inspire public confidence?

17 MR. COHEN: Objection.

18 THE COURT: It's his opinion. Overruled.

19 THE WITNESS: Yes.

20 BY MR. MAYERSON:

21 Q And you agree that Nationwide implemented a

22 system to secure greater cooperation from policyholders in

23 this blue ribbon repair program, correct?

24 MR. COHEN: Objection.

25 BY MR. MAYERSON:
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1 Q When a call would come in the different levels

2 it would go to get the policyholders into the blue ribbon

3 program?

4 MR. COHEN: Same objection.

5 THE COURT: Sustained. You have a lot of assumptions

6 in that question. Do you want to start again?

7 BY MR. MAYERSON:

8 Q Mr. Grumbein, did Nationwide have a telephone

9 system in place to promote greater participation of

10 policyholders in the blue ribbon program?

11 A I'm not sure what you mean by telephone system.

12 Q Would it help to review your testimony from

13 before?

14 A Sure.

15 Q Referring you to Page 28, Line 18.

16 THE COURT: 18 through what?

17 MR. MAYERSON: 18 through 25.

18 THE WITNESS: Do you want me to read that?

19 THE COURT: Yeah, to yourself.

20 THE WITNESS: Okay.

21 THE COURT: And whether that refreshes your memory

22 with regard to the last question and answer.

23 THE WITNESS: Okay.

24 BY MR. MAYERSON:

25 Q Do you agree that Nationwide had a system in
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1 place to make sure that a greater number of policyholders

2 were participating in the blue ribbon repair program?

3 A Yes.

4 Q They were trying to sell the program, correct?

5 A Yes.

6 Q Sir, did you testify that Ron Stitzel took over

7 your position in July of '96 when you left?

8 THE COURT: When, today? I'm not interested in what

9 -- please.

10 BY MR. MAYERSON:

11 Q Sir, isn't it true that Ron Stitzel replaced

12 you as the property damage specialist in July of '96?

13 A I'm not sure if that was his title, but he took

14 over the general area when we centralized it.

15 THE COURT: And the responsibilities that you had

16 before?

17 THE WITNESS: Yes.

18 BY MR. MAYERSON:

19 Q Those responsibilities were primarily doing

20 reinspections of shops?

21 THE COURT: We know what they were. Next question.

22 BY MR. MAYERSON:

23 Q Isn't it true that you and/or Jennifer Shorke,

24 if any estimates needed to be changed, that you would tell

25 the shop what to change?
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1 A Yes. Jennifer, no, she didn't.

2 Q But you did?

3 A Yes.

4 Q You use the term estimate interchangeable with

5 appraisal, correct?

6 A Yes.

7 Q Estimate and appraisal are the same thing?

8 A Yes.

9 Q Yes?

10 A Yes.

11 Q And regarding all total loss appraisals isn't

12 it true the assigned appraiser is to immediately notify

13 Nationwide of the total loss appraisal?

14 A Yes.

15 Q And this was a requirement to be on the blue

16 ribbon repair program, correct?

17 A That I don't recall. I mean that was what they

18 did. Though if there was a potential total loss they

19 contacted Nationwide, yes.

20 Q In that blue ribbon repair service agreement we

21 were talking about before --

22 A Yes.

23 Q -- there is a total loss handling procedure,

24 correct?

25 A Yes.
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1 Q Can you read that to yourself?

2 THE COURT: How close are you to being finished?

3 MR. MAYERSON: Almost done.

4 THE COURT: Okay.

5 BY MR. MAYERSON:

6 Q Sir, do you see that total loss appraisal or

7 that total loss handling system?

8 A Yes.

9 Q Does that require the body shop to contact

10 Nationwide immediately if there is a total loss?

11 A It says when total loss warning appears quote

12 the appraisal and send it to a claims representative.

13 Q So complete the appraisal, correct?

14 A Yes.

15 Q And then send it to Nationwide?

16 A Yes, contact the claims office for further

17 instruction.

18 Q All right. Were you aware that the Motor

19 Vehicle Physical Damage Appraisers Act required every

20 appraisal to be signed before it is submitted to an insurance

21 company?

22 A Not that -- I don't recall.

23 Q Let me show you a copy of the Act and

24 specifically referring to Section 11, Compliance with the

25 Act. I am sorry, it was actually the regulation. Are you
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1 familiar with the insurance company regulations enforced in

2 the Appraisers Act?

3 A I'm not sure what --

4 MR. COHEN: Your Honor, I'm going to object. I'm

5 expecting Mr. Mayerson is about to show this witness the regs

6 and ask him his legal opinion or opinion.

7 THE COURT: First of all ask him whether or not he is

8 familiar with the regulations and then show them to him and

9 go from there, yes or no, or were you familiar with them at

10 the time you held the position.

11 BY MR. MAYERSON:

12 Q Were you familiar with the Appraisers Act and

13 the regulations at the time you were a licensed --

14 A Yes.

15 THE COURT: The regulations is what?

16 MR. MAYERSON: The regulations is what?

17 THE WITNESS: What regulations?

18 THE COURT: The regulations passed by the Department.

19 You are familiar with both?

20 THE WITNESS: More the Act.

21 THE COURT: More of the Act.

22 THE COURT: That's what I thought. Were you familiar

23 with the regulations?

24 THE WITNESS: I wouldn't say familiar.

25 THE COURT: Take a look at them and see if it
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1 refreshes your recollection.

2 THE WITNESS: Okay.

3 MR. MAYERSON: Specifically referring to Section 62.3,

4 Applicable standards for appraisals.

5 THE COURT: 62.3 of the Regulations or the Act?

6 MR. MAYERSON: Of the regulations.

7 MR. COHEN: I believe this is the Act.

8 THE WITNESS: This is the Act.

9 MR. COHEN: I believe this is the 1994 version, not

10 the '96 version.

11 MR. MAYERSON: There is no version of the Act. The

12 Act is as is of '73. These are the regs.

13 MR. COHEN: Okay.

14 BY MR. MAYERSON:

15 Q I'm showing you the regulations. I'm

16 specifically asking you about 62.3, Applicable standards for

17 appraisals. And I just want to know whether in this time

18 period you were aware that pursuant to the insurance

19 regulations all appraisals had to be signed before they were

20 submitted to an insurance company?

21 MR. COHEN: Before the witness answers I would like to

22 raise an objection. The regulations were amended in 1996.

23 This is the 1994 version for the record.

24 MR. MAYERSON: We have a stipulation that this was the

25 regulation controlling in the time period at issue that's
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1 here in front of us.

2 THE COURT: Is that correct?

3 MR. COHEN: We have a stipulation. I don't think this

4 is the section that he is referring to.

5 MR. MAYERSON: The stipulation is right here. It is a

6 certified copy from -- I have the certification as the

7 original from the Department of Insurance certifying that

8 this is the regulation that was in force in September of '96

9 during this time period. I think we had a stipulation.

10 THE COURT: You have a stipulation which means an

11 agreement among counsel, that is correct?

12 MR. MAYERSON: Yes, Your Honor.

13 MR. COHEN: Your Honor, we stipulated these are true

14 and correct copies supplied by the Department. We

15 specifically reserved any objection with regard to the

16 applicability of these statutes and the time periods. That's

17 what the stipulation was.

18 THE COURT: Whether or not you can cover that in your

19 further examination and argument. Go ahead. Ask the

20 question again.

21 BY MR. MAYERSON:

22 Q Sir, 62.3, did you know this or not in July of

23 '96 that the law required that the regulations required that

24 all appraisals be signed prior to being submitted to an

25 insurance company?

120

R. 0820a



1 A No, I don't remember that.

2 Q You didn't know that?

3 A I don't recall.

4 Q Okay.

5 Q Then I guess you don't know whether or not

6 Nationwide and its blue ribbon repair shops complied with

7 this requirement?

8 A No, I don't recall.

9 Q No, you don't know; or, no, they didn't comply?

10 A No, I don't know.

11 Q So we have the total loss handling procedure

12 that requires Lindgren to notify Nationwide of a total loss

13 promptly, correct?

14 A Yes.

15 Q And after the assigned appraiser notifies

16 Nationwide of the total loss Nationwide would send someone

17 out to meet with the shop's appraiser, correct?

18 A Yes.

19 Q And would that be the job of the property

20 damage specialist?

21 A No.

22 Q Who would do that?

23 A That would have gotten assigned out to a field

24 representative.

25 Q A regular claims handler?
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1 A Yes.

2 Q And this was the way it was done up until the

3 time that you left the program in July of '96?

4 A Yes.

5 Q And you admit during your tenure as property

6 damage specialist you did nothing to make sure that the shops

7 that were participating in the program were competent to do

8 the work, correct?

9 A Yes.

10 Q Yes?

11 A Yes.

12 MR. MAYERSON: Thank you.

13 THE COURT: Is that it?

14 MR. MAYERSON: Yes, Your Honor. Thank you, sir.

15 THE COURT: Are you going to have any questioning of

16 him at this time?

17 MR. COHEN: Maybe four or five. I could certainly do

18 it and allow Mr. Grumbein to leave.

19 THE COURT: What's that?

20 MR. COHEN: I think I can finish my questioning in a

21 few minutes. Go ahead.

22 CROSS-EXAMINATION

23 BY MR. COHEN:

24 Q Mr. Grumbein, the Berg action was in September

25 of '96. Were you the PDS for Lindgren at that time?
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1 A No.

2 Q Did you have anything to do with the handling

3 of the Bergs' claim?

4 A No.

5 Q Did you have anything to do with Lindgren at

6 any time after September 4th, 1996?

7 A Not that I recall.

8 Q If someone was given the name of a blue ribbon

9 shop by a Nationwide adjustor and the individual didn't want

10 to go to that shop would they have to?

11 A No.

12 Q Was anybody forced to go to a blue ribbon shop?

13 A Never.

14 Q To the best of your knowledge, was the payment

15 of anybody's claim every contingent or based upon whether or

16 not they went to a blue ribbon shop?

17 A No.

18 Q Much of the total loss handling procedure that

19 Mr. Mayerson referred to in that document do you know

20 specifically what that procedure is designed to do? Let me

21 ask you a different way. Do you know why there is this

22 notification system with regard to total losses?

23 A Yes, so you are not fixing a car that

24 potentially is a total loss.

25 Q So would you consider that to be a benefit to
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1 the policyholder that there is such a warning system?

2 A Yes. Yes.

3 Q Who determines the value of the total loss? Is

4 that the body shop, or is that Nationwide?

5 A Nationwide.

6 Q Do you know why that is?

7 A Because we ensure the policyholder we are going

8 to make the payment on it.

9 Q Does determining whether or not a vehicle is a

10 total loss involve a determination as the actual cash value

11 or the value of the vehicle?

12 A Yes.

13 Q And does the determination of whether or not

14 the vehicle is a total loss involve a determination as to

15 whether or not the policyholder is going to be paid the

16 actual cash value of the vehicle?

17 A I am sorry, can you repeat that?

18 Q Does a determination of whether or not a

19 vehicle is a total loss have anything to do with how much a

20 policyholder is going to get paid?

21 A Yes.

22 Q And is that why Nationwide makes that

23 determination and not the body shop?

24 A Yes.

25 MR. COHEN: Nothing further. Thank you.
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1 CROSS-EXAMINATION

2 BY MR. MYERS:

3 Q Mr. Grumbein, do you still have in front of you

4 the document that Mr. Mayerson was showing you which was

5 titled Pennsylvania Insurance Department?

6 A No.

7 Q Mr. Cohen is being kind enough given my

8 proximity to you to show you a copy of that. Would you agree

9 that at the bottom half of that the document says for

10 examination September 1, 2002 and later?

11 A Yes.

12 Q Now, do you still have in front of you the

13 document that Mr. Mayerson presented to you that was the

14 damage report from Lindgren Chrysler-Plymouth from the Berg

15 vehicle?

16 A Yes.

17 Q Can you just read what it says up in the upper

18 left-hand corner?

19 THE COURT: Are we talking about the --

20 MR. MYERS: Lindgren.

21 THE COURT: September 20th, 1996?

22 MR. MYERS: That's correct.

23 THE WITNESS: Damage report 9/20/96 at 9:36.

24 BY MR. MYERS:

25 Q Damage report, not appraisal, not estimate; is
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1 that correct?

2 A Correct.

3 Q As you understand it what would the submission

4 of this report to Nationwide do? What would result from

5 that? Would Nationwide automatically cut a check for

6 Lindgren for that amount of money?

7 A No. We would review the estimate with the

8 photos.

9 Q And if Nationwide deemed necessary, would they

10 send their own adjustor or appraiser out to look at the

11 vehicle?

12 A Yes.

13 Q You have no idea what actually happened with

14 regard to the Berg vehicle after the submission of this

15 report, am I correct?

16 A Correct.

17 MR. MYERS: Thank you. That's all I have.

18 MR. HUCKABEE: No questions.

19 MR. MAYERSON: Your Honor?

20 REDIRECT EXAMINATION

21 BY MR. MAYERSON:

22 Q Mr. Grumbein, you were asked about whether or

23 not Nationwide makes the decision as to whether a vehicle is

24 a total loss or not I believe by counsel for Nationwide?

25 A Yes.
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1 Q I just want to know are you familiar with the

2 Act, the Appraisers Act states that the appraised value of

3 the loss shall -- the appraised value of the loss shall be

4 the replacement value of the motor vehicle, if the cost of

5 repairing the motor vehicle exceeds appraised value or if at

6 the time motor vehicle cannot be repaired to its predamaged

7 condition. So there is a situation where the appraiser makes

8 a determination that the vehicle can't be repaired to its

9 preaccident condition, correct?

10 A Yes.

11 Q And in that situation would it be proper for

12 Nationwide to interfere with that determination?

13 A Proper to interfere?

14 Q If an appraiser like Mr. Joffred appraises an

15 insured loss like Mr. and Mrs. Bergs' loss and determines

16 that the vehicle is a total loss because of the extent of the

17 damage --

18 A Uh-huh.

19 Q -- a structural total loss would it be

20 appropriate under the blue ribbon repair program for

21 Nationwide to override that decision or to meet with the

22 appraiser and influence him in his decision?

23 MR. COHEN: Objection to the form of the question. It

24 was a compound question.

25 THE COURT: Well, it was. Let's see if you understand
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1 it. Do you understand that question?

2 THE WITNESS: Not really.

3 THE COURT: All right. The objection is sustained.

4 Try to break it up.

5 BY MR. MAYERSON:

6 Q Given the law in Pennsylvania that says that a

7 vehicle can be appraised as a total loss if it cannot be

8 repaired to its redamaged condition in the opinion of the

9 appraiser to your knowledge in 1996, July of '96, would it be

10 appropriate pursuant to the terms of the blue ribbon repair

11 program for Nationwide to send somebody out to change the

12 mind of the appraiser who determined the vehicle was a total

13 loss?

14 A No.

15 Q No, it would not be appropriate?

16 A If somebody looked at it, they would make --

17 that adjustor in the field would make that determination.

18 Q Would the appraiser make that determination or

19 does Nationwide override the appraiser's determination

20 pursuant to the blue ribbon program?

21 A No, they wouldn't override it.

22 Q No?

23 THE COURT: Who has the last word? I think that's

24 what the question is.

25 THE WITNESS: Well --
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1 THE COURT: Does Nationwide have it or the appraiser?

2 THE WITNESS: Well, the appraiser works for

3 Nationwide. Wait, you are talking about an appraiser --

4 THE COURT: Lindgren, somebody else from one of the

5 shops.

6 THE WITNESS: Nationwide has the final say. I thought

7 when you meant appraiser, the field adjustor.

8 BY MR. MAYERSON:

9 Q Isn't it true that the blue ribbon repair

10 program operates by assigning the appraisal to the blue

11 ribbon repair facility?

12 A Yes.

13 Q Okay. So somebody at the blue ribbon facility

14 writes the appraisal on behalf of Nationwide, correct?

15 A Correct.

16 Q If that person who is writing the appraisal

17 appraises the vehicle as a total loss does Nationwide go in

18 and make the final determination on that?

19 A The final determination, if it is a total loss?

20 Q Yes?

21 A Yes.

22 Q So it is not up to the appraiser to decide

23 that?

24 A Well, he makes the initial -- if he thinks it

25 is a total loss, he would notify Nationwide.

129

R. 0829a



1 Q If he thinks it is a total loss, he signs the

2 appraisal and sends it to Nationwide and notifies them

3 pursuant to the requirements?

4 A Yes.

5 Q Okay. And, Mr. Grumbein, doesn't Nationwide

6 also get a 10 percent discount on new OEM parts?

7 MR. COHEN: Objection. First of all, it is beyond the

8 scope of my direct. It is also another subject in our motion

9 in limine. It is completely irrelevant.

10 MR. MAYERSON: I can cover it later, Your Honor, and

11 withdraw the question.

12 THE COURT: The question is withdrawn.

13 MR. MAYERSON: One more quick question.

14 BY MR. MAYERSON:

15 Q You were asked about whether or not Nationwide

16 forced policyholders to use the blue ribbon repair program.

17 Do you remember that?

18 A Yes.

19 Q Were you aware that the regulations to the

20 Appraisers Act says an appraiser or his employer may not

21 recommend or require the repairs be made at a particular

22 place or by a particular individual?

23 MR. COHEN: Your Honor, Mr. Mayerson is being somewhat

24 disingenuous with regard to the Act.

25 MR. MAYERSON: I'm reading the reg.
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1 THE COURT: You are reading what?

2 MR. MAYERSON: If the witness is aware that the

3 regulations does not allow an appraiser or his employer to

4 recommend they require a particular repair facility.

5 MR. COHEN: Your Honor, he is reading from an outdated

6 version that does not apply.

7 THE COURT: We will let you two huddle while the rest

8 of us go eat, and we will entertain the motions again at

9 1:30. Don't move from the courtroom until you get the

10 question resolved.

11 Members of the Jury, we are going to now recess for

12 the lunch hour. It is almost 12:30. I'm going to ask you to

13 be back and ready to go by 1:30, and I hope we are ready at

14 1:30. Again, keep in mind what I told you when you were

15 selected back on September 28th and that is not to discuss

16 anything about this testimony with anyone, even among

17 yourselves until the case is over until you have heard all of

18 the evidence and you have heard the closing arguments and the

19 law in which the Court will give you at that particular time.

20 If you should hear something out in the hall or

21 anywhere else which you think impacts upon your thinking,

22 please call it to the attention of the two jury tipstaffs and

23 the Court will deal with it at that time.

24 Everyone remain in their seats until the jury is out

25 of the courtroom and onto the elevator.
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1 (Whereupon, the jury left the courtroom at 12:30 p.m.)

2 THE COURT: All right. Assuming that we are finished

3 with this gentlemen at 1:30, I told him he has to be here

4 just in case. Who is the next witness?

5 MR. MAYERSON: Dean Jones as of on cross-examination.

6 THE COURT: Are you ready for that, Mr. Cohen?

7 MR. COHEN: Yep.

8 THE COURT: See you back here at 1:30 promptly.

9 MR. MAYERSON: As far as the doors are concerned, will

10 be they be locked?

11 THE COURT: They will be locked. So if you want to

12 leave your things here, you can leave your things here. But,

13 again, as far as tomorrow morning is concerned, I want to

14 tell you I don't want you in this courtroom until we open the

15 courtroom. Don't ask the deputy sheriffs to open the

16 courtroom because we have the responsibility ourselves for

17 this courtroom, not the sheriff. He has got the

18 responsibility for all of you people that are out there but

19 don't come in the courtroom until Carmen is here.

20 We do not guarantee anything -- I can tell you almost

21 18, 19 years I have never had any problem with that but it's

22 the same thing with my chambers. No one has ever disturbed

23 anything with my chambers. We cannot guarantee but the

24 answer to your question is, yes, you may leave them here as

25 far as the Court is concerned.
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1 MR. COHEN: Your Honor, just two quick matters. It

2 appears none of these exhibits have been marked for

3 identification. Are we going to be doing that as we question

4 the witness? I have a whole stack of stuff here.

5 THE COURT: If you want to. I don't know if it's your

6 idea that you are going to ask for the admission of any of

7 this into evidence. Of course, you would have them marked as

8 exhibits before you ever question with regard to it.

9 However, I don't require that just because you are

10 going to make a reference to a document or ask a question of

11 a witness with regard to a document that you have it marked

12 as an exhibit. You only have it marked if you intend to have

13 it admitted into evidence for some reason.

14 MR. COHEN: I'm assuming that Mr. Mayerson is not

15 planning on moving these into evidence.

16 THE COURT: That's correct. He has not marked

17 anything as an exhibit and quite frankly I don't know what he

18 would have admitted into evidence. As I did indicate to you

19 at the pretrial conference, I don't recommend to counsel that

20 they merely dump every piece of paper that they have in their

21 file now totaling at least 17 boxes as I see and dump it off

22 on the court reporter who has the responsibility for the

23 safekeeping of those documents throughout the trial. So I

24 think that what Mr. Mayerson did was good.

25 MR. COHEN: One final thing, Your Honor. We have some
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1 exhibit boards that we are probably going to use for the

2 jury.

3 THE COURT: No, you are not going to use them for the

4 jury. You are not going to have them marked as exhibits, and

5 you are not going to have any of them admitted into evidence.

6 Now if you want to take sheet sized paper of whatever you

7 have on the board, if you think that the Court would admit

8 that into evidence, we can entertain that at the particular

9 time.

10 MR. COHEN: How are we going to show the jury our

11 evidence?

12 THE COURT: Of what? You get the evidence the same

13 way we did as this fine witness here. We ask him a question,

14 give him an opportunity to think, and he will give us an

15 intelligent and correct answer.

16 MR. COHEN: They are simply copies, blowups of our

17 exhibits.

18 THE COURT: I know. I am not going to have them

19 marked and admitted into evidence. Once they are marked,

20 they are the responsibility of the court reporter. We don't

21 have the facilities for all of that stuff to cart it in or

22 out of the courtroom three or four times a day.

23 MR. COHEN: We were going to mark the paper copies and

24 show the jury to them.

25 THE COURT: Isn't that what I said. If you have it on
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1 a paper copy, that's fine.

2 MR. COHEN: We can show the jury our boards?

3 THE COURT: Then you can show the boards.

4 MR. COHEN: Okay. I just wanted to find out if I can

5 set the easel up there. That was the purpose of the

6 question.

7 THE COURT: I don't have -- I have no idea what you

8 are doing. Let's take it one at a time and we will see --

9 none of those boards will go out to the jury.

10 MR. COHEN: I understand that.

11 THE COURT: That's the main thing.

12 MR. MAYERSON: Your Honor, with the boards, if we

13 don't care, I was thinking as using it as a chronology of

14 helping the jury --

15 THE COURT: When do you intend to use it?

16 MR. MAYERSON: To mark down --

17 THE COURT: When do you intend to use it while you are

18 examining a particular witness and then take it down when you

19 are finished? That's fine. But if you don't by the time

20 this case is all over, we will have boards all over the place

21 draping down the drapes. You guys come in here from Plymouth

22 Rock or Meeting or Philadelphia and if a witness gets on the

23 stand and you want him to point something out that's fine.

24 When you are finished with it take it down. Put it away.

25 Put it back in your box. If during your closing argument you
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1 want to use it during your closing argument, stand up there

2 vote for Stallone. Go ahead. That's fine too. Take it

3 down. Are we clear on that?

4 MR. COHEN: Yes, Your Honor.

5 (Whereupon, a recess was declared from 12:40 p.m.

6 until 1:30 p.m.)

7 THE COURT: Did you get this other matter worked out?

8 MR. COHEN: I believe that Mr. Mayerson is done with

9 that witness. It is a moot point.

10 MR. MAYERSON: Your Honor, I think we are done with

11 the witness; but the stipulation I think we had to clarify.

12 I think we came to an agreement. It was a stipulation for

13 that time period.

14 MR. COHEN: The reg that Mr. Mayerson was referring to

15 does control that time period, but he is done with this

16 particular witness.

17 THE COURT: When the jury comes in you announce that

18 stipulation in front of the jury. All right. How long is

19 this next witness going to take?

20 MR. MAYERSON: The first two witnesses I'm calling

21 will probably take more time than any other witness. It will

22 not be a brief witness.

23 THE COURT: Is that a promise? I want to know when I

24 should start putting heat on you.

25 MR. MAYERSON: I'm trying to show what the program was
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1 like.

2 MR. COHEN: One of the witnesses that we have here

3 today flew in from out of town. Mr. Mayerson promised me

4 that he would get to her today.

5 MR. MAYERSON: We can call her now.

6 MR. COHEN: That's fine.

7 THE COURT: Is she going to be his witness or yours?

8 MR. MAYERSON: As on cross.

9 (Whereupon, jury entered the courtroom at 1:35 p.m.)

10 THE COURT: Good afternoon. All right. Members of

11 the Jury, we have no further questions for that last witness.

12 However, there is a stipulation by counsel, which means there

13 is an agreement and that you are to accept this agreement the

14 same as if it came to you in the form of testimony,

15 unrefutable testimony. Who wants to give it a try?

16 MR. COHEN: Your Honor, with regard to the regulations

17 that Mr. Mayerson was referring to earlier we have a

18 stipulation that those were the Department of Insurance

19 Regulations in effect at the time of the Bergs' claim.

20 THE COURT: Next witness.

21 MR. MAYERSON: We will call Ms. Kathleen Denise Holben

22 as if on cross-examination.

23 KATHLEEN D. HOLBEN, sworn.

24 THE CLERK: State your name and address for the

25 record.
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1 THE WITNESS: My name is Kathleen Holben. My address

2 is 454 South Eberhart Road, Butler, PA, 16001.

3 THE COURT: Again, how is that last name spelled?

4 THE WITNESS: H-O-L-B, as in boy, E-N.

5 THE COURT: Thank you.

6 DIRECT EXAMINATION, as of cross-examination

7 BY MR. MAYERSON:

8 Q Thank you for being here.

9 THE COURT: Know what counsel, if you move your papers

10 over and pull that microphone closer to you, you wouldn't

11 have to lean over so hard. Maybe push the young lady next to

12 you aside.

13 MR. COHEN: May we close the blinds on that window?

14 THE COURT: Yes. Let's do that.

15 BY MR. MAYERSON:

16 Q Ms. Holben, can you tell me what your current

17 position is or your current employer?

18 A My current employer is Nationwide Insurance.

19 Q How long have you been employed with Nationwide

20 Insurance?

21 A Twenty years.

22 Q And during the course of your employment did

23 you participate in the authorship of the document called Best

24 Claims Practices Manual?

25 A I was involved in the development of one of the
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1 phases of the Best Practices manual.

2 Q When you say one of the phases -- strike that.

3 Isn't it true that in the year -- this document was

4 circulated to every claims handler in Pennsylvania in the

5 year 1993?

6 A I know it was circulated in my office in

7 Butler. I have no idea about the rest of the state.

8 THE COURT: That's all the way at the other end of the

9 state, isn't it?

10 THE WITNESS: Yes, it is North of Pittsburgh.

11 THE COURT: One of my favorite judge friends is from

12 there. Near Pittsburgh?

13 THE WITNESS: Yeah, about an hour north.

14 BY MR. MAYERSON:

15 Q Ms. Holben, before this Best Claims Practices

16 Manual was developed Nationwide Insurance Company decided

17 that there was only going to be one regional office in

18 Pennsylvania; is that correct?

19 A Yeah, they did merge both sides of the state at

20 one point.

21 Q And this was in an effort to bring everything

22 together and put everything on the same page, correct?

23 A No, actually I think the merger was more for

24 financial reasons as far as, you know, bringing -- most of

25 the different things went to Harrisburg office rather than
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1 having the same thing in Butler.

2 Q Ma'am, was it to put everybody on the same

3 page, all of the claims handlers on the same page, so that

4 they would be handling things in a consistent manner?

5 THE COURT: I think she told you she doesn't like you

6 using that term one page. She explained to you what it does.

7 THE WITNESS: Well, as I understood the question you

8 asked me why they merged into one regional office.

9 THE COURT: Was that the question?

10 MR. MAYERSON: Your Honor, it is whether to put

11 everybody on the same page and it is her word I'm asking for

12 her testimony.

13 THE COURT: So what. Let's go on.

14 THE WITNESS: I know what you are referring to me the

15 best claims practices that to put everybody on the same page

16 and yes I did say that that's not the reason for the merger

17 of the offices.

18 BY MR. MAYERSON:

19 Q So the best claims practices was disseminated

20 in 1993 to all of the claims departments?

21 A Done informally, yes.

22 Q So this would be the document that would be

23 disseminated to all adjustors who worked for Nationwide

24 Insurance?

25 A That was state specific, excuse me, to
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1 Pennsylvania.

2 Q So all of the adjustors in Pennsylvania then?

3 A For casualty, yes, public adjustors who handle

4 injury claims.

5 THE COURT: For injury claims?

6 THE WITNESS: Correct.

7 THE COURT: Not property damage claims?

8 THE WITNESS: That's correct. It was just injury.

9 BY MR. MAYERSON:

10 Q Ma'am, are you saying that this claims manual

11 was not used for property damage claims?

12 A Exactly.

13 Q Was it supplied to all adjustors or to your

14 knowledge was it only supplied to adjustors that were

15 handling injury claims?

16 A Injury claims only.

17 Q What do you base your knowledge upon?

18 A Well, when we developed the best practices that

19 was all that was involved in it were people who handled

20 injury claims or who would have had some phase of injury

21 claims handling.

22 THE COURT: Was it just automobile injury claims or --

23 THE WITNESS: No, it would encompass homeowner

24 accidents as well as auto accidents.

25 THE COURT: Falls and things of that nature?
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1 THE WITNESS: Correct.

2 MR. COHEN: Your Honor, at this time we're going to

3 renew our objection with regard to the admissibility of this

4 document.

5 THE COURT: He is not asking for it to be admitted.

6 He is going to ask her some questions with regard to it.

7 That's a different story. I thought we covered that right

8 before the recess. He is not marking it as an exhibit with

9 the intention of having it admitted into evidence, which

10 means if it is admitted into evidence it goes out with the

11 jury.

12 MR. COHEN: Then my objection at this point, Your

13 Honor, would be having this witness read it to the jury.

14 THE COURT: We will see.

15 BY MR. MAYERSON:

16 Q Do you recognize that document?

17 A Yes, I do.

18 Q And on the cover page does it say anything

19 about applies only to injury claims?

20 A Talking about the preface, that's what I'm

21 looking at, yes.

22 Q Okay.

23 A No, it doesn't.

24 Q And, ma'am, could you identify that document,

25 please?
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1 THE COURT: Just a second. Does it say anywhere in

2 the document that it applies only to injury claims?

3 THE WITNESS: I don't honestly remember. I would have

4 to look through the whole document and see if it does or not.

5 THE COURT: Take time to do that then.

6 MR. MAYERSON: Your Honor, I could ask her questions

7 to get to the heart of the matter.

8 THE COURT: Go ahead.

9 BY MR. MAYERSON:

10 Q Could you identify the document, ma'am?

11 A It was a version of the Pennsylvania Best

12 Claims Practices Manual.

13 Q When was it in effect?

14 A I believe from '93 through the end of '95.

15 Q We will come back to the year it was applied.

16 I want to refer you now to Page 3. See that letter "D"

17 there?

18 A Yes.

19 Q Can you read that to yourself.

20 A Yes.

21 Q Isn't it true that that specifically addresses

22 payment for collision and comprehensive losses?

23 A Actually what it -- you have to look at the

24 whole page in context there. It is who can report the claim

25 and how the assignments are made. That's why it is referred
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1 to the who is assigned to the PD.

2 Q First sentence, payment for collision/

3 comprehensive losses should be authorized by the report

4 center?

5 A That's correct.

6 Q In that respect it does collision losses?

7 A Yes, as far as the assigning of them.

8 Q And on that preface we are --

9 THE COURT: This is what I am referring to. Are you

10 to assume that all of these people on this jury know what a

11 collision and comprehensive loss claim is as opposed to

12 injury or property damage or whatever? If that's true,

13 that's amazing because I think I had to be practicing law 10

14 years before I understood it.

15 Ask the questions so that these people understand.

16 These are the people that are going to decide this issue, not

17 me --

18 MR. MAYERSON: Yes, Your Honor.

19 THE COURT: -- not the insurance people.

20 BY MR. MAYERSON:

21 Q Ms. Holben, can you tell me what a first party

22 insurance claim is?

23 A Well, the policyholders have what they call

24 first party claims or coverages. If you get hurt in an auto

25 accident, you have medical coverage on your policy. They
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1 would pay your medical bills. That would be a first party

2 claim.

3 If you wreck your car and have damage and you use your

4 collision coverage, that's the coverage that pays for your

5 own damage. Property damage, same thing, if you have an

6 accident and somebody else has damage to the car, then their

7 damage would be called property damage.

8 So first party is anything that applies to your own

9 property or your own claims.

10 THE COURT: Insured being the first party?

11 THE WITNESS: Correct, the policyholder.

12 BY MR. MAYERSON:

13 Q Could you explain what a third party claim is?

14 A The third party claim would be if one of you

15 was involved in an accident and you were at fault and

16 somebody else's car was damaged or they were injured. The

17 claim they would make against your policy would be considered

18 third party coverage or third party claim.

19 Q And is there a difference in the manner in

20 which an insurance company generally handles a third party

21 claim from a first party claim?

22 A No.

23 Q No difference?

24 A I would say no. Everybody is to be treated the

25 same, fairly.
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1 Q So there is no special relationship then

2 between a first party policyholder that pays premiums and a

3 third party?

4 A Well the -- the way you would want to treat

5 everybody fairly but the policyholder gets the benefit of the

6 doubt if there is some question.

7 Q And could you tell the jury what a collision

8 claim is?

9 A I think I already did.

10 Q And did you explain a comprehensive claim?

11 A It is anything other than collision, other

12 upset, like if you hit a deer with your car, if your car

13 would get flooded out, that type of thing. Anything other

14 than an auto accident.

15 Q And, Ms. Holben, on Page 3 it also refers on

16 Section "C" to PD only claims. Do you see that?

17 A Yes.

18 Q Can you tell us what a PD only claim is?

19 A That is what I explained as a property damage.

20 If you are in a wreck and you damage someone else's property,

21 that's a PD or third party claim.

22 Q So at least in all of these other respects this

23 claim manual refers to property damage claims, collision

24 claims?

25 A It refers -- at the end they are talking about
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1 the assignment process of the claims, not the actual claims

2 handling.

3 Q Isn't it true, Ms. Holben, that the Best Claims

4 Practices Manual that we are talking about here today was not

5 superseded or released by any other manual between 1993 and

6 the year 2000?

7 A That's not correct. There was a version that

8 came out in January of '96, I believe a corporate version

9 that superseded any state specific versions.

10 Q Ms. Holben, can you take a look at that

11 document and tell me if you recognize it or can identify it?

12 A Yes, it is a trial transcript for a case that I

13 testified as a witness in.

14 Q And what was the date of that testimony?

15 A The transcript runs from February 4th of 2000

16 through March 29th.

17 Q So it was in the year 2000?

18 A Correct.

19 Q At the time you gave that testimony you were

20 under oath?

21 A Yes, I was.

22 Q Was that situation similar to this trial?

23 A Correct.

24 Q I'd like you to read your answer at Page 1,806,

25 Line 6 through Line 9.
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1 THE COURT: To yourself.

2 BY MR. MAYERSON:

3 Q Would you like to change your testimony?

4 A No.

5 Q Why don't you read your answer. So your

6 testimony today is that consistent with your testimony here?

7 A It is not consistent. I was mistaken when I

8 testified in this trial.

9 Q And since then how did you become aware of your

10 error?

11 A Well, what happened was after this particular

12 trial -- first of all, this was a document -- that claim

13 practices that was put in front of me at trial, it was not

14 discussed at depositions. It was, you know, all he did was

15 ask me at the deposition was this the best claims practice

16 and I said, yes, it is.

17 There was no other questions. It came out at trial

18 this was the document that was put before me. I assumed

19 since that had been turned over in discovery it was correct.

20 Well I found out after the trial it was not correct. There

21 had been another version, and I just screwed up.

22 Q So your testimony though in 2000 was this was

23 the manual that was used all across the state from 1993 to

24 2000 and it hadn't been superseded, correct?

25 A I think what my testimony was that was the
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1 manual in place, yes. I don't think that it was used all

2 across the state. And I later found out that I was wrong.

3 MR. MAYERSON: Your Honor, may I have the witness read

4 her statement from her prior testimony?

5 THE COURT: She is now saying what she said in

6 February of 2000 was wrong. So what is the value of her

7 reading her statement to this jury now? How is that

8 relevant? She is now telling you what the situation is as of

9 today.

10 MR. MAYERSON: Your Honor, I would like to ask the

11 witness some questions about her state of mind and motives

12 for her testimony changing.

13 THE COURT: Her state of mind and motive for changing

14 it. I think she has already stated that because she found

15 out that she was wrong and now she wants to give the correct

16 answer to these questions. I mean you might want to argue

17 that to the jury somewhere down the line that in 2000 she

18 said something completely different, whatever that was, and

19 you might ask the jury to make some inferences from that what

20 her motivation was. I don't know that you are going to get

21 anywhere.

22 BY MR. MAYERSON:

23 Q Mrs. Holben, are you aware of the final outcome

24 of that case that you testified in?

25 A Yes.
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1 Q And did not the final outcome involve a finding

2 about this --

3 MR. COHEN: Objection. Objection. Objection. Your

4 Honor, what he is about to say would be improper in front of

5 the jury.

6 MR. MAYERSON: Your Honor, I believe it goes to her

7 state of mind and motivation.

8 THE COURT: Didn't I just get finished saying that her

9 state of mind and her motivation in 2000 is not relevant in

10 this proceeding?

11 MR. MAYERSON: I'm talking about her state of mind

12 today.

13 THE COURT: Her state of mind today. She is answering

14 your questions.

15 MR. MAYERSON: I would like to impeach her credibility

16 but if the Court is telling me I cannot do that with the

17 evidence I think is relevant to a determination I understand.

18 THE COURT: Members of the Jury, excuse us for a few

19 minutes, would you please?

20 (Whereupon, the jury left the courtroom at 1:57 p.m.)

21 THE COURT: All right. The jury is out of the

22 courtroom. What was her testimony in 2000 when she says she

23 now realizes was not correct?

24 MR. MAYERSON: Her testimony was that it was

25 disseminated to every claims handler in Pennsylvania and it
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1 was used as a primary source in evaluating and negotiating

2 claims. It was not only her testimony. It was the testimony

3 of three other witnesses. And all of these since the

4 Bonenberger opinion was published it said that this claim

5 manual shows evidence of bad faith claim handling.

6 Now all of a sudden these witnesses are changing their

7 testimony, and I would like to show the motivation for her to

8 change her testimony.

9 THE COURT: How do you intend to show that?

10 MR. MAYERSON: Well, at least to ask her whether or

11 not she is aware of the Bonenberger opinion, specifically.

12 THE COURT: She is probably going to say yes to that

13 and no to all of your other questions.

14 MR. MAYERSON: I wouldn't ask much more than this. At

15 least in 2000 this was one of the witnesses who said this was

16 used by every claim handler in Pennsylvania as evaluating the

17 source and handling claims. After we have three or four

18 witnesses I think the point will be established sufficiently

19 and clearly.

20 MR. COHEN: Your Honor, if I may? First of all, if

21 Mr. Mayerson intends on telling the jury that there was a bad

22 faith verdict at Bonenberger my position would be that would

23 be immediate grounds for a mistrial. I think that would be

24 improper to sit there and cite case law of a bad faith case

25 against Nationwide to the jury.
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1 Number 2, she has testified that she testified one way

2 in Bonenberger. She made a mistake. She was wrong. She

3 explained her opinion. Mr. Mayerson can question her on her

4 current state of knowledge.

5 THE COURT: Why can't he ask her questions such as

6 without reading you testified at that time inaccurately with

7 regard to whatever the subject was. And then her answer is,

8 yes or no. Did you also testify inaccurately with regard to

9 another subject, yes or no. And did you also testify -- I

10 think that would be admissible.

11 MR. COHEN: I don't have a problem with that as long

12 as we don't get into the details of Bonenberger and the

13 results of Bonenberger. I also want to be careful about any

14 innuendo that she is somewhat coached to testify in a certain

15 way without any evidence of that.

16 THE COURT: All right. What about if later on he puts

17 a lawyer on the stand to testify with regard to the

18 Bonenberger case, what was the date of that and what did it

19 say with regard to certain significant things?

20 MR. COHEN: I would object to that.

21 THE COURT: What would be the objection to it?

22 MR. COHEN: The objection that any holding of

23 Bonenberger and results of Bonenberger was completely

24 irrelevant to this case. It was with regard to a claim that

25 had nothing to do with the repair of the automobile. It had
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1 nothing to do with the adjustors that are involved in this

2 case, nothing to do with the Bergs --

3 THE COURT: It had everything to do with regard to

4 whether or not there was fraud on behalf of Nationwide

5 Company.

6 MR. COHEN: Any fraud or mishandling of the Bergs'

7 claim, that is the only standard for purposes of bad faith.

8 There is specific case law in Pennsylvania that says just

9 general practices of insurance company are irrelevant for

10 purposes of showing bad faith or fraud without showing those

11 specific practices had a nexus to the plaintiffs' claim.

12 They clearly don't. Bonenberger was a UIM case that had to

13 do with bodily injury at a different time and different

14 office with different people.

15 Mr. Mayerson is only arguing there was a bad faith

16 finding. He wants to use the one document that the Court

17 relied on in finding of bath faith. That's the only reason.

18 It is completely prejudicial. This was the subject of two of

19 our motions in limine.

20 MR. MAYERSON: The exact same arguments were raised in

21 Bonenberger. The attorney representing Nationwide tried to

22 say that this manual was used even on third party claims and

23 that it did not apply and was not specifically used by the

24 adjustors handling this claim. And as the testimony unfolded

25 it had become apparent it was used on first party and third
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1 party claims. The attorneys in Bonenberger specifically made

2 the objection that it shouldn't be admissible in this trial

3 because it's a claims manual. And even if it is discovery,

4 it is prejudicial at court.

5 The trial judge rejected that and the Superior Court

6 found that the manual was in existence since 1993 and was

7 used by Nationwide employees in their primary guide in

8 negotiating claims. The employees found -- utilized the

9 procedures and guidelines of the manual. The manual is

10 relevant and offers support for the ultimate court's finding.

11 THE COURT: All of that is relevant here up to that

12 particular point.

13 MR. MAYERSON: I am sorry?

14 THE COURT: Everything I think that you read there

15 would be relevant in this proceeding as well. I think you

16 got most of that testimony out as to whether or not this

17 manual was in existence and whether it was utilized, etc.

18 etc.

19 But I think you are now getting into another area as

20 to what this witness said, as to whether or not it was

21 circulated generally throughout the entire state or whatever

22 with regard to these claims. She testified to that in that

23 case and here I don't think it is necessarily relevant.

24 MR. MAYERSON: If she testified in 2000 that it was

25 the primary --
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1 THE COURT: She says she was mistaken with what she

2 testified to in the year 2000.

3 MR. MAYERSON: And the jury is free to reject or

4 accept that statement.

5 THE COURT: That's correct. I think that you can

6 argue that. If you ask the pointed questions something like,

7 what I had suggested earlier you probably will have the

8 foundation to argue that question before the jury. The jury

9 is not dumb. Lawyers think juries are dumb, but they are

10 not. They are very intelligent people. They are listening

11 here, and they can put two and two together and come up with

12 four a heck of a lot easier than I can.

13 MR. MAYERSON: Okay. So I will not ask the witness

14 about the Court's ruling in Bonenberger here to see if that

15 was influencing her testimony.

16 THE COURT: And I think that you should stay away

17 with questions with regard to motivation for her or her state

18 of mind. Plus the fact that you are going to get clobbered

19 on those questions anyway.

20 She is not a neophyte. She knows what you are aiming

21 for. You are not going to have anything left to work with

22 except the possibility of a mistrial.

23 MR. HY MAYERSON: Your Honor, may we have 30 seconds?

24 THE COURT: Yes. Off the record.

25 (Whereupon, a discussion was held off the record.)
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1 THE COURT: Back on the record. Ready? Should we

2 bring the jury back in?

3 MR. MAYERSON: Yes. Thank you, Your Honor.

4 (Whereupon, the jury entered the courtroom at 2:05

5 p.m.)

6 THE COURT: Okay.

7 BY MR. MAYERSON:

8 Q Ms. Holben, you confirm that is the document

9 upon which you -- that is the Best Claims Manual upon which

10 you previously indicated was used from 1993 to 2000?

11 A I'm not sure I understand what you are asking.

12 Q I'm just asking you to identify that document

13 and confirm it is the same document that you testified to in

14 the Bonenberger matter.

15 A This Best Claims Practices Manual?

16 Q Yes?

17 A That was what was testified to in Bonenberger,

18 yes.

19 Q And you admit at that time at least the claims

20 adjustors were expected to read it, apply it, and means by

21 which you achieve are listed under the strategy portions of

22 that manual?

23 A Could you rephrase that?

24 Q There is a portion of that manual that talks

25 about strategies, philosophies and strategies, correct?

156

R. 0856a



1 A Correct.

2 Q Is that the Pennro Section A-6 as an

3 attachment?

4 A You are referring to, what, A-6?

5 Q Yes, the attachment A-6. It is all the way at

6 the back.

7 A Okay. I have it here. I am sorry. What was

8 the question about it?

9 Q Okay. And those -- the philosophies and

10 strategies that you previously testified were used in the

11 State of Pennsylvania to adjust and evaluate claims?

12 A I don't think I testified to that. What I said

13 was I didn't use the manual at all in Bonenberger. I said

14 these strategies and so forth in the beginning are basic

15 claims handling procedures. They are common sense

16 procedures.

17 Q If you didn't use the manual, what did you do

18 with it?

19 A I knew mostly what was in it because I had

20 helped develop it, how to report claims, negotiate, cover

21 investigation and so forth. It is not something that I ever

22 needed to refer to on a daily basis.

23 Q That section on the Pennro 1993 and beyond?

24 A Yes.

25 Q That's identified as A-6 at the back?
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1 A Correct.

2 Q That was something that existed prior to best

3 claims practices in 1993?

4 A I don't know when this was authored.

5 Q That was attached to the manual?

6 A It was attached to the practices, yes.

7 Q And it is actually referenced in the manual as

8 an attachment, A-6, correct?

9 A Correct.

10 MR. MAYERSON: Thank you, ma'am. At this time I would

11 like to have this exhibit marked as Exhibit 1.

12 MR. COHEN: Your Honor, just to renew our objection as

13 to the admissibility of this document.

14 THE COURT: Let's give the original and give the Court

15 a copy.

16 (Best Claims Practices Manual - marked for

17 identification as Exhibit No. 2.)

18 BY MR. MAYERSON:

19 Q I just want to ask you one more area. Can you

20 specify for me when it was specifically that you realized

21 that your testimony in the Bonenberger matter was inaccurate?

22 A I would have to say it was probably six to nine

23 months after the trial. Another individual who was involved

24 came up to me in the office and said do you realize that

25 wasn't even the correct manual that we were discussing at the
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1 trial because we were not happy to be discussing it either

2 and they said do you realize that is not even the right

3 manual? And I said, no, I didn't. And then we looked back

4 and sure enough there had been -- in fact, I had received

5 training on the new manual. It just didn't occur to me

6 during the time of the trial it wasn't that time period.

7 Q Did you sign any affidavit or anything to

8 support your change?

9 A I've never been asked to, no.

10 Q And so this was like nine months after the

11 testimony?

12 A I'd say within six to nine months after. I

13 can't be anymore certain than that.

14 MR. MAYERSON: Thank you, ma'am. I think there is an

15 objection, but I would like at some point to move that into

16 evidence.

17 THE COURT: No, not at this point you are not moving

18 it into evidence. Before you close your case is when you

19 move them into evidence. We will hear from Mr. Cohen.

20 CROSS-EXAMINATION

21 BY MR. COHEN:

22 Q Ms. Holben, during your testimony you talked

23 about casualty claims and property material damage claims.

24 Very briefly what is the difference between the two?

25 A Casualty claims are claims involving injuries
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1 or investigating who is at fault for an accident. The

2 property claim strictly deals with property. If you have a

3 house fire, any of your contents of your home would be your

4 property. If somebody comes and slips and falls at your

5 house and breaks their leg, that's an injury. That is

6 casualty or casualty is just investigating auto accidents

7 where nobody is hurt as well.

8 Q When we refer to the term material damage and I

9 know that that's a term used in insurance what does material

10 damage refer to with Nationwide?

11 A That means damage to a car.

12 Q Is it fair to say that casualty claims are

13 something different than material damage claims?

14 A Oh, completely. I've never handled material

15 damage claims or anything to do with looking at autos,

16 estimating that type of thing. I've always handled

17 investigating accidents and handling the resulting injury

18 claims.

19 Q Somebody is making a claim for a damage to a

20 vehicle that was repaired improperly. Would that be a

21 material damage claim?

22 A Yes. Yes, property damage. Property damage

23 and material damage are often interchanged.

24 Q As separated from casualty?

25 A Correct.
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1 Q The document that you were presented from Mr.

2 Mayerson you've obviously seen that document before?

3 A Yes.

4 Q Can you tell me if that is a document that is

5 exclusively a casualty document?

6 A Yes, that's why it was created. That's why

7 there were no property people or material damage people

8 involved in the putting together of the manual because it

9 really didn't pertain to them.

10 Q What are best claims practices?

11 A I said earlier it's common sense. What you do

12 when you get a claim is you want to make sure it gets

13 reported and gets to the right adjustor in time. Our

14 questions were who can report the claim? What's the fastest

15 way to get it to the adjustor? You verify that the coverage

16 is in effect at the time you investigate, talk to witnesses,

17 get the police reports, do a complete investigation to decide

18 who is at fault and once you do you have to take care of the

19 damages accordingly.

20 And that to me is the best claims practices. If you

21 look at those sections there, that's what it involves. It

22 involves reporting, investigation, negotiation, evaluation.

23 I mean it is basic common sense claim handling procedures.

24 Q Now this document that Mr. Mayerson referred to

25 as attached to the best practices this Pennro litigation
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1 strategy --

2 A Yes.

3 Q -- is that a document that a material damage

4 adjustor would have occasion to read or use in adjusting auto

5 claims?

6 A No. Material damage adjustors don't get

7 involved in litigation. Their job is strictly to look at the

8 car, do the estimate, and take care of that portion of it.

9 If there were any litigation evolving, it wouldn't be handled

10 by them in any way.

11 Q Do you know whether or not there was a material

12 damage best claims practices manual?

13 A I couldn't really say for sure.

14 Q But the document that you are looking at is

15 not?

16 A Correct, it is not.

17 Q Did you ever, while you were at Nationwide,

18 adjust material damage claims?

19 A No.

20 Q So I guess it is fair to say you never adjusted

21 the Bergs' claim?

22 A I did not.

23 Q Did you ever have anything to do with the

24 Bergs' claim?

25 A No.
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1 Q Do you know anything about the Bergs' claim?

2 A No, other than what I have heard here.

3 Q The Bergs' claim was in September of '96. When

4 was this casualty best claims document superseded?

5 A I believe the corporate version was put out in

6 January of '96.

7 Q And that would have superseded this document?

8 A That's correct.

9 Q As best as you know when the corporate best

10 claims practices superseded the state did it also supersede

11 the Pennro litigation strategy?

12 A Yes.

13 Q Any items that would be contained in this

14 Pennro litigation strategy, any items of philosophy that

15 might be contained in there, they would have all been

16 superseded by the corporate document, January '96?

17 A Yes, anything that corporate put out would have

18 higher priority and would supersede anything the states did

19 on their own.

20 Q If somebody had a claim in September '96, it

21 would be fair to say that this document did not apply?

22 A Yes.

23 Q If somebody had a material damage, it would be

24 fair to say that this document did not apply?

25 A It would not apply.
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1 MR. COHEN: Thank you.

2 MR. MYERS: No questions, Your Honor.

3 MR. HUCKABEE: Your Honor, I may have a question; but

4 I don't. But I would like to see the exhibits, Your Honor.

5 We were not getting exhibits at this end of the table.

6 THE COURT: I will try my best.

7 MR. HUCKABEE: If there are extra copies.

8 THE COURT: If you are going to mark something as an

9 exhibit, you are going to have to provide copies. Parties

10 have got to have their own copies.

11 MR. MAYERSON: I do, Your Honor.

12 THE COURT: With regard to those that are marked as

13 exhibits not necessarily those just referred to.

14 DIRECT EXAMINATION

15 BY MR. MAYERSON:

16 Q Ms. Holben, just for clarification, the

17 distinction you are making about a corporate best claims

18 practice manual --

19 A Yes.

20 Q -- that is what superseded the other claim

21 manual?

22 A Yes.

23 Q Wouldn't corporate be for management and not

24 for claim handlers?

25 A What did you say?
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1 Q Was it the corporate best claims practices

2 manual, if one existed, wouldn't that apply to management and

3 not to the claim handlers?

4 A No, the whole purpose of these is to training.

5 It is more or less for new employees. It is training issues.

6 It would be for the employees, not management.

7 Q So when it was superseded how did the company

8 go about notifying the employees?

9 A It was sent out to the offices.

10 Q To all of the employees?

11 A I presume so. I know everybody in my office

12 that handled casualty claims --

13 Q They all got one?

14 A I can't guarantee. I would assume so.

15 Q Well, did you get a notice?

16 A Actually I was not in claims at that time. I

17 was not an adjustor at that point.

18 Q So everybody else in the company got this

19 notice prior to your testimony in Bonenberger but you didn't

20 is that your testimony?

21 A Everybody would have -- when you talk about

22 everybody, we are talking casualty people. I don't know what

23 property damage or material damage does. As far as I know it

24 was distributed to all of the claims casualty people in my

25 office. I can't speak about anybody else.

165

R. 0865a



1 Q And you said that it was superseded and that

2 everybody received a notice and it was superseded, correct?

3 A I said everybody received the corporate version

4 and that superseded the Pennsylvania version, yes.

5 Q And so I still don't understand. If everybody

6 received the notice, you are saying that you just missed it

7 because you were not in the office that day?

8 A No, I didn't say I wasn't in the office. I

9 wasn't in the claim department. I had a different job at

10 that time.

11 Q Okay. What was your job at that time?

12 A I was a livewire coordinator. What that is is

13 the report center when people reported the claims we had 50

14 some employees who would answer the phones, take the claims,

15 and I was a supervisor in that unit.

16 Q You are saying Best Claims Practices Manual

17 that you are claiming was superseded didn't address livewire

18 coordinators such as the position that the position you are

19 saying you held?

20 A It didn't really, no, other than the reporting

21 phase of it which --

22 Q I am sorry, what?

23 A Other than the reporting phase of it but that

24 was already predetermined. Nothing changed for us.

25 Q Because I am looking at Page 2 where it says,
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1 claims livewire management responsibility along with feedback

2 from the geographical divisions.

3 A Right.

4 Q So you are saying that this superseded version

5 of this manual would not have been provided to you when you

6 were in a position in livewire management?

7 A I don't know that the corporation had the

8 distinct separate categories. And even if it did, nothing

9 changed as far as the livewire, how the claims were reported.

10 Q My understanding of your testimony is that this

11 Best Claims Practices Manual that you identified doesn't

12 apply to property damage claims and that even if it did apply

13 to property damage claims, it was superseded sometime prior

14 to your testimony in Bonenberger?

15 A That was like two or three questions.

16 Q Your testimony is that the best claims manual

17 that we have here in front of us today --

18 A Yes.

19 Q -- did not apply to property damage claims?

20 A That's right.

21 Q And even if it did apply to property damage

22 claims, that it was superseded, correct?

23 A This manual was superseded, yes, and it did not

24 apply to material damage.

25 Q It was superseded prior to your testimony in
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1 Bonenberger?

2 A Yes.

3 Q And you just didn't know about it?

4 A As I explained, it was put in front of me at

5 the trial. It was the discovery that was turned over. They

6 apparently didn't realize it wasn't the right manual. I

7 certainly didn't realize it wasn't the right manual. I

8 testified what I was asked to testify about. I didn't even

9 think about the effective dates.

10 Q Just one last question. Perhaps we should take

11 a moment for you to look and see whether it does indicate

12 anywhere that it does not apply to property damage claims.

13 Perhaps maybe just look. Is there anything on the first two

14 pages that it would indicate?

15 A I already looked at the first page, and it did

16 not.

17 Q All right.

18 A The second page just reporting and assignments.

19 How do we educate our policyholders and the agents necessary

20 to report a claim. How is a claim reported. And that this

21 particular speaks to the reporting of any type of claims,

22 homeowners, auto --

23 Q Ma'am, inside the Best Claims Practices Manual

24 that I gave you at the back of it is that Exhibit A-6 that

25 has the Pennro information, Pennro litigation strategy?
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1 A Yes.

2 Q Yes. In between there are insurance company

3 regulations, correct?

4 A In between what?

5 Q In between --

6 A In the middle of this?

7 Q The manual and its priority yes after the

8 manual itself you have attached something called, An Analysis

9 Of The Unfair Insurance Practices Act?

10 A Okay.

11 Q Was that part of the manual that was

12 distributed in 1993?

13 A I don't know. I was only involved in the

14 reporting phase of this. I don't know what all came out in

15 it.

16 Q Because I see after that analysis is an actual

17 copy of some of the statutes and regulations for the Unfair

18 Claims Settlement Practices Act. One of them is Section

19 146.8 which states, Standards for prompt, fair and equitable

20 settlements applicable to automobile insurance. Wherein it

21 talks about appraising collision damage. Do you see that?

22 A What page?

23 Q Look at the bottom -- it's 146-6.

24 A Okay.

25 Q Did you find that?
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1 A Yes, I did.

2 Q So we agree then that there is something in

3 here about the insurance regulations pertaining to the

4 appraisal of collision losses?

5 A Which part are you referring to?

6 Q Section 146.8.

7 A Yeah.

8 Q (d).

9 A Yes, that does speak to auto repairs.

10 MR. MAYERSON: Thank you. No further

11 questions.

12 BY MR. COHEN:

13 Q Ms. Holben, --

14 THE COURT: Hold on a second. Go ahead.

15 RECROSS-EXAMINATION

16 BY MR. COHEN:

17 Q Ms. Holben, the unfair claims settlement

18 practices that Mr. Mayerson refers to this photocopy of the

19 actual statute, do you see that?

20 A Yes.

21 Q That's not -- I mean that's in this document

22 but that's not part and parcel the best claims practices, is

23 it?

24 A No, that's not what we worked on, what we

25 developed.
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1 Q And --

2 THE COURT: Wait a minute. I assume that this whole

3 thing was the Best Claims Practices Manual.

4 MR. COHEN: Let me rephrase the question.

5 BY MR. COHEN:

6 Q It is not part of the document that Nationwide

7 actually typed up and created. If anything, it is an

8 attachment?

9 A Correct.

10 Q The unfair claims settlement practice --

11 THE COURT: I'm lost on that. This is an exhibit that

12 may come into evidence and on the preface sheet attached for

13 review are the Best Claim Practices for the State of

14 Pennsylvania. Now that would appear to me to be a document

15 which would set forth the best claim practices for the State

16 of Pennsylvania as issued by a guy by the name of Jack L.

17 Bowling, Jr., who I would assume he is with Nationwide?

18 THE WITNESS: Yes, he is.

19 THE COURT: What are you trying to tell me some of

20 these pages are not a part of the manual?

21 MR. COHEN: No. No. No. I'm just trying to make a

22 point that this is a photocopy of the statute.

23 THE COURT: What is?

24 MR. COHEN: The unfair claims practice.

25 THE COURT: Where is that in here? We don't have
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1 these pages numbered. They were all unnumbered.

2 MR. MAYERSON: Your Honor, I have a copy that is

3 divided up.

4 THE COURT: Let's not start with some other copy here.

5 Let's just answer the questions. Bear with me.

6 MR. COHEN: I'm not sure where to direct Your Honor.

7 It seems to appear after Page 31.

8 THE COURT: Of what?

9 MR. COHEN: 31 of the Best Claims Practices Manual.

10 THE COURT: In other words, you are saying up to Page

11 31 is the manual is that what you are saying, Mr. Cohen?

12 MR. COHEN: The copy of the unfair --

13 THE COURT: No, but up through meaning 31 is the

14 manual itself. Is that the best claim practices and then

15 what comes after Page 31 are merely attachments and have

16 nothing to do with the practices manual? They are only there

17 for reference?

18 MR. COHEN: No, I'm not saying that, Your Honor.

19 There are documents after Page 31 that are part of the manual

20 as well. It just seems like they are interspersed. There is

21 a photocopy of the statute --

22 THE COURT: What two sections --

23 MR. COHEN: Between Page 31 and a page called A-1.

24 THE COURT: Which is after the Act?

25 MR. COHEN: Yes.
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1 THE COURT: Starting with A-1 then to the end is all

2 of that a part of the manual? Even the pages between A-1 and

3 31 are just miscellaneous items?

4 MR. COHEN: I believe that's an accurate statement,

5 Your Honor.

6 THE COURT: In other words, I am now to find, what?

7 MR. COHEN: There is a photocopy of the unfair

8 insurance practices looks like it came right out of a --

9 THE COURT: Okay.

10 MR. COHEN: -- Purdon's book.

11 THE COURT: What is the question with regard to it?

12 BY MR. COHEN:

13 Q Well, my question to Ms. Holben would be, the

14 Unfair Claims Settlement Practices Act apply to both material

15 damage and casualty claims?

16 A Yes.

17 Q So if they were including this Act for the

18 purposes of bodily injury claims it may also contain

19 provisions with regard to material damage even though the

20 manual itself is not an MD document?

21 A That's correct.

22 Q A material damage document?

23 A Right.

24 MR. COHEN: No further questions.

25 REDIRECT EXAMINATION
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1 BY MR. MAYERSON:

2 Q Just so we are clear on Page 27 it does say,

3 Note attachment A-6?

4 THE COURT: 27 of, what, the first 31 pages?

5 MR. MAYERSON: Yes.

6 BY MR. MAYERSON:

7 Q Do you see where there says, Note attachment

8 A-6 on the right-hand side?

9 A Yes, I see it.

10 Q That is the Pennro document that is all the way

11 at the back the last three or four pages of the manual,

12 correct?

13 A Yes.

14 Q And in between there are various insurance

15 regulations, some of which Nationwide photocopied and

16 attached there, and some of which Nationwide actually did

17 analysis of them, correct?

18 A Yes.

19 Q And, Ms. Holben, are you aware that this claim

20 manual for handling claims and understand that you say it

21 only applied to property damage or rather to injury claims

22 but you are aware that the manual talks about the adversary?

23 A You'd have to give me a specific.

24 Q Page 25 and on Page 26 --

25 MR. COHEN: Your Honor, I'm going to object. This
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1 line of questioning is beyond the scope of direct

2 examination.

3 THE COURT: Overruled. Okay. I see in the third

4 paragraph.

5 BY MR. MAYERSON:

6 Q And isn't there a subsection on paragraph on

7 Page 26 at the top left corner, Best claims practices

8 strategy, learn the adversary?

9 A Yes.

10 Q I just want to go back to your previous

11 question saying that bodily injury, first party and third

12 party claims were supposed to be treated the same.

13 A Fairly, yeah.

14 Q Is learn the adversary is that referring to the

15 claimant?

16 A I guess it is. I don't know. I didn't write

17 it. I would assume it is learn whomever it is that you

18 negotiated against.

19 Q I thought you did help in writing this?

20 A I did the property section only.

21 Q Part of this claim manual talks about the

22 adversary in terms of being the claimant whether it is a

23 first party or third party claimant --

24 A It doesn't specify. It is just referring to

25 negotiating. I suppose it is whomever you are negotiating
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1 with.

2 Q It could be the attorney or policyholder's

3 attorney?

4 A Correct. Correct.

5 Q Or the policyholder?

6 A I presume. As I said, I didn't work on this

7 section.

8 MR. MAYERSON: Thank you, ma'am.

9 MR. COHEN: No questions.

10 THE COURT: Anything further? Is this witness

11 excused?

12 MR. MAYERSON: Yes, Your Honor. Nothing further.

13 THE COURT: Next witness.

14 MR. MAYERSON: Next witness would be Mr. Dean Jones as

15 of on cross-examination.

16 DEAN JONES, sworn.

17 THE CLERK: State your name and address for the

18 record.

19 THE WITNESS: My name is Dean Jones. My address is

20 1812 Appletree Road, Harrisburg, Pennsylvania, 17110.

21 DIRECT EXAMINATION, as of cross-examination

22 BY MR. MAYERSON:

23 Q Mr. Jones, it is my understanding you are

24 retired from Nationwide?

25 A That's correct.
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1 Q Are you currently employed?

2 A Self-employed.

3 Q And what is the scope of your self-employment?

4 A I own my own company.

5 Q Does it have anything to do with collision

6 repair?

7 A No.

8 Q Do you have any association with Nationwide any

9 longer?

10 A Other than as a retiree, no.

11 Q Could you state your -- do you receive any

12 pension or monetary payment from Nationwide?

13 A Yes.

14 Q Are you taking any medication that would hinder

15 your ability to understand any of my questions?

16 A No.

17 Q Are you being represented by Nationwide today?

18 A No.

19 Q Did you have any conversations with

20 Nationwide's counsel about your testimony today?

21 A Yes.

22 Q And could you tell us --

23 MR. COHEN: Objection. Attorney/client privilege. It

24 has to do with matters that pertaining during his employment

25 with Nationwide and the Pennsylvania law.
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1 THE COURT: What are you going to ask him? Let me

2 hear.

3 MR. MAYERSON: Whether they discussed the Best Claims

4 Practices Manual.

5 THE COURT: Don't you think that falls within the

6 privilege? You already asked him the question whether he is

7 represented, and he said he was.

8 MR. MAYERSON: Who is he represented by?

9 THE COURT: He said by Nationwide.

10 MR. MAYERSON: I don't think that was his testimony.

11 The witness didn't say that he was represented by Nationwide.

12 MR. COHEN: No, he is not technically being

13 represented. The conversations between he and I would be

14 protected by the privilege because it would have to be with

15 matters that pertaining to an employee of Nationwide under

16 law that is protected by the attorney/client privilege.

17 THE COURT: I would think that that's correct. Isn't

18 that correct?

19 MR. MAYERSON: To be honest, I'm not really sure.

20 THE COURT: I think so. What is the difference if he

21 is not a party or if he is a party? It has to do with

22 matters that related to when he was employed. I assume that

23 was the extent of the conversation that you had with Mr.

24 Cohen; is that correct?

25 THE WITNESS: Yes.
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1 THE COURT: Correct.

2 BY MR. MAYERSON:

3 Q Sir, I'd like to ask you one question at the

4 beginning here. Are you familiar with the best claims

5 manual?

6 A Yes.

7 Q As your familiarity --

8 THE COURT: When you say best claims manual, are you

9 talking about the manual?

10 MR. MAYERSON: Talking about the document we were just

11 discussing.

12 THE COURT: Yes or no?

13 MR. MAYERSON: Yes.

14 THE COURT: Use the full term. All right.

15 MR. MAYERSON: Yes, Your Honor.

16 THE COURT: Imagine what this trial would be like if I

17 would have given the jury tablets and told them they could

18 take notes through this trial. They would have no idea. And

19 I took that upon myself to not ask you to take notes because

20 I think it is going to be hard enough to keep your mind on

21 what the evidence is and try to put it together. All right.

22 Best claims manual.

23 BY MR. MAYERSON:

24 Q Best claims practices.

25 THE COURT: All right. Best claims practices.
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1 BY MR. MAYERSON:

2 Q You agree that that was circulated to claims

3 handlers when you were -- let me back up and start over. I

4 am sorry. Mr. Jones, when were you first employed with

5 Nationwide?

6 A February 1970.

7 Q What was your highest position or title when

8 employed with Nationwide?

9 A The title I believe was a managing claims

10 consultant.

11 Q What was your responsibility as a managing

12 claims consultant?

13 A I had technical responsibility for material

14 damage and property claims in Pennsylvania.

15 Q And you are a college graduate?

16 A Yes.

17 Q Prior to graduating college you had years of

18 experience working on vehicles even if just as a hobby?

19 A Yes.

20 Q Do you have any other degrees or certificates

21 related to insurance?

22 A Yes.

23 Q And what is that?

24 A I have a CPCU designation.

25 Q Can you tell us what that means?
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1 A Well, basically it's a self-study program

2 involving 10 parts that relate to the business of insurance;

3 and you have to pass 10 separate tests, if you will, in order

4 to earn the designation.

5 Q And is that designation one of the highest

6 designations available to somebody in the insurance industry?

7 A It would be one of them, yes.

8 Q And is that a title, or is it a certificate?

9 A It's a -- yes, it is a certificate or diploma.

10 Q And is that diploma granted by the Insurance

11 Institute of America?

12 A Yes.

13 Q You were a training instructor for Nationwide

14 for five years of the earlier part of your career, correct?

15 A Yes.

16 Q In which areas of claim handling did you train

17 Nationwide employees?

18 A Material damage and property adjustment damage

19 appraisal, repairs, that sort of thing.

20 Q For a period of five and a half years you were

21 one of two people Nationwide appointed to be the training

22 instructor responsible for training on handling collision

23 claims and collision repairs, correct?

24 A Yes.

25 Q Then in 1987 you became the district claim
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1 manager, correct?

2 A Yes.

3 Q What was your area of claim management?

4 A It was primarily automobile damage claims.

5 Q So you have five and a half years experience as

6 a training instructor and now an additional experience as a

7 district claim manager overseeing the claims managers you

8 just previously trained some of them?

9 A Yes.

10 Q And in 1990 you were promoted to claims

11 division manager?

12 A Yes.

13 Q And you were further promoted then to claims

14 development manager in 1993, correct?

15 A Yes.

16 Q Can you tell us what the difference is between

17 the claims development manager and claim division manager?

18 A Division manager was someone who actually

19 managed other managers. The claims development manager was a

20 person responsible for basically for hiring all types of

21 claims people and helping to develop a claims operation.

22 Q And then you were promoted to the managing

23 claims consultant in 1995?

24 A Yes.

25 Q And at that point your responsibility was the
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1 technical responsibility for material damage claims at a

2 state level?

3 A Yes.

4 Q Did that mean that you were responsible for

5 everything in the State of Pennsylvania?

6 A Yes.

7 Q As the managing claims consultant you were

8 responsible for the technical performance of the blue ribbon

9 repair program for the entire State of Pennsylvania?

10 A Yes.

11 Q This was for the year from 1995 through 1996?

12 A Up until August of '96.

13 Q August of '96?

14 A Yes.

15 Q So that takes us right before the Berg accident

16 of September of '96, right?

17 A Yes.

18 Q So like Mr. Grumbein -- you were here for Mr.

19 Grumbein's testimony?

20 A Yes.

21 Q And like Mr. Grumbein you both were out of the

22 blue ribbon program just before our claim was triggered by

23 the accident?

24 A I believe that's right, yes.

25 Q Do you know the date of Mrs. Berg's accident?
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1 A September 6th; is that correct?

2 Q Yes.

3 A 1996.

4 Q And when you left who took your position?

5 A Well, there was an interim time I believe and

6 eventually I believe it was someone in --

7 Q What do you mean an interim time?

8 A I don't think anybody was in my position

9 immediately after I left that position.

10 Q So right before our accident Mr. Grumbein is no

11 longer managing the blue ribbon operations and you are no

12 longer managing Mr. Grumbein, correct?

13 A Correct.

14 Q And nobody is managing anybody at this point

15 for an interim --

16 MR. COHEN: Objection.

17 THE COURT: Overruled.

18 THE WITNESS: I'm not sure what you mean by no one is

19 managing anybody.

20 BY MR. MAYERSON:

21 Q I'm not understanding either. I think you said

22 there was an interim period. It seems to be the interim

23 period is right when our accident was. I just want to

24 clarify that is what your testimony was.

25 A There was no one in my position as managing
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1 claims consultant, I don't believe, in September of '96. I

2 don't believe so.

3 Q Was there anybody overseeing blue ribbon

4 operations for the State of Pennsylvania after August of '96?

5 A Individual -- an individual? Well there were

6 several people involved in the operation. I can give you

7 names like Ron Stitzel, Bruce Bashore, Bob Rumsey [phonetic].

8 These are all people that were involved in either the blue

9 ribbon operations or the claims department.

10 Q What position did you take in August of '96?

11 A A claims technical manager position.

12 Q Was that a step down from the previous position

13 you held?

14 A Yes.

15 Q What are the duties of a claims technical

16 consultant?

17 A Primarily I supervised or that position

18 supervised claims representatives who handled automobile

19 claims.

20 Q Okay. So prior to stepping down in August of

21 '96 and for the entire year prior to the Berg claim you were

22 the top guy for the blue ribbon program in your capacity as a

23 --

24 A For technical performance, yes, I was.

25 Q Did you have a supervisor?
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1 A Yes.

2 Q Who was your supervisor?

3 A Jack Billington [phonetic].

4 Q Did you report to him on a regular basis?

5 A Yes.

6 Q Did your reports have anything to do with the

7 blue ribbon repair program?

8 A Yes, I'm sure they did. I need to get my

9 glasses. They are in my coat.

10 Q We will be reading from Page 38.

11 A Of which?

12 Q Can you identify that for me?

13 A Of this? Yeah, it's a copy of my deposition.

14 Q All right. And could you take a look at Page

15 38, Line 10 through Line 13 which is my question to you and

16 your answer.

17 THE COURT: 38. Okay.

18 BY MR. MAYERSON:

19 Q Is your testimony today -- would you like to

20 change your testimony?

21 THE COURT: Would your answers be the same today if

22 they were asked of you?

23 THE WITNESS: Well, there is -- it would be different.

24 One question would be different.

25 THE COURT: One question would be different. So
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1 therefore ask him the question.

2 BY MR. MAYERSON:

3 Q Did the reports that you gave to your

4 supervisor have anything to do with the performance of the

5 blue ribbon program in Pennsylvania?

6 A Yes.

7 Q And so you disagree with your testimony given

8 during your deposition May 28th, 2002?

9 A Yes.

10 Q So this now refreshes your recollection?

11 A Yeah.

12 Q Okay. When I asked you that question before in

13 May 28th, 2002 did you forget about the reports?

14 A Well I wasn't quite sure what you were

15 referring to by blue ribbon reports.

16 Q The question said, Did the reports have

17 anything to do with the performance of the blue ribbon repair

18 program in Pennsylvania?

19 A What is your question?

20 Q My question is, I'm asking I guess, did you

21 forget about the reports when you testified in May of 2002?

22 A I may have. I may have.

23 Q Okay. In the days or weeks prior to the Berg

24 claim, wait, sir, did you make any material changes to the

25 blue ribbon repair program when you came on board in 1995 or
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1 did you continue to manage the program in a similar fashion

2 as your predecessor?

3 A I think we were trying to make some changes in

4 the program in terms of how we managed it, yes.

5 Q So were those changes made when you came on

6 board in 1995 or when you departed in 1996?

7 A I think it was closer to the end of when I

8 departed, yeah.

9 Q You didn't change anything when you came on

10 board at first?

11 A Not at first, no.

12 Q Okay. And I think that you will agree that the

13 program was managed the same across the entire State of

14 Pennsylvania?

15 A Yes.

16 Q So there was no difference in how it was done

17 in Berks County as opposed to Allegheny County?

18 A No.

19 Q And, likewise, Delaware County was the same as

20 Berks County?

21 A Yes.

22 Q And isn't it true there were approximately 139

23 to 169 repair shops in Pennsylvania participating in the blue

24 ribbon repair program when you gave your testimony?

25 A That sounds correct.
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1 Q That was May of 2002?

2 A Yes.

3 Q Was that at the time of the Bergs' referral in

4 1996 I guess I should ask?

5 A That I'm not sure of.

6 Q Can you tell me what a property damage

7 supervisor is?

8 A Well it would be someone who is responsible for

9 supervising a property damage claims and/or people.

10 Q Can you tell me the difference between a

11 property damage supervisor and a claims technical consultant?

12 A Well, typically a claims technical consultant

13 managed people. Property damage supervisor usually managed

14 files or claims themselves.

15 Q How about repair shops?

16 A Or repair shops, if they were in that area.

17 Q So the property damage supervisor managed the

18 blue ribbon repair shops?

19 A Yes.

20 Q And is a property damage supervisor and

21 property damage specialist the same thing?

22 A Yes.

23 Q Sometimes they go by PDS.

24 A Yes.

25 Q And a claims technical consultant is also known
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1 as a CTC?

2 A Yes.

3 Q And before the accident or rather before you in

4 August of '96 you supervised and managed the property damage

5 specialists and after August you were a claims technical

6 consultant?

7 A I think sometime in August is when the

8 transition occurred, yes.

9 Q But you are familiar with both positions during

10 this time period, correct?

11 MR. COHEN: Your Honor, I'm going to object to the

12 constantly leading this witness. This is not a Nationwide

13 employee who has been -- this is a hostile witness. He is

14 being offered in his case in chief. He continues to lead.

15 THE COURT: Your motion is denied. You want to claim

16 the lawyer/client privilege but then you deny plaintiffs'

17 counsel to treating him as a hostile witness for the purpose

18 of examination, no.

19 BY MR. MAYERSON:

20 Q Sir, both the property damage specialist and

21 the claim technical --

22 THE COURT: Hostile witness doesn't mean that he is

23 hostile. It means that he is not the plaintiffs' witness.

24 He is basically a witness of the defense.

25 BY MR. MAYERSON:
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1 Q Sir, both the property damage specialist and

2 the claims technical consultants are mid-level managers,

3 correct?

4 A Yeah, I guess you would call them that, yes.

5 Q And they are both in a more general sense claim

6 managers?

7 A Yes.

8 THE COURT: What do you have there? You are not going

9 to mark it as an exhibit, correct?

10 MR. MAYERSON: Correct.

11 THE COURT: Then you don't have to pass them out. You

12 can. It is only the exhibits. Go ahead.

13 BY MR. MAYERSON:

14 Q Sir, can you identify that document for me?

15 A Well it appears to be a copy of a claims

16 activity log.

17 Q Is that a computer claim log?

18 A Yes.

19 Q And it is in printed form here?

20 A Yes.

21 Q Can you explain what an activity log is?

22 A That would normally be the record of what

23 transpires on a claim.

24 Q All right. So it contains the material events

25 of a claim?
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1 A Yes.

2 Q In computer format, I guess?

3 A Yes.

4 Q Is the claim log the only file where claim

5 entries are made?

6 A Yes.

7 Q Have you had an opportunity to review this

8 claim log?

9 A I have in the past, yes.

10 Q And is this claim log unusual in any fashion?

11 A No.

12 Q Does the claim log know the history of the

13 claim from start to finish?

14 A Up until it looks like 9/10/1996.

15 Q Actually --

16 A That's the beginning.

17 Q Yeah, it is in reverse order.

18 A It would be up until whenever the last date is

19 in the log.

20 Q Okay. Are all material e-mails and phone

21 conversations supposed to be documented in the claim log?

22 A Yes, anything that's pertinent to the claim.

23 Q Is it customary to also use the claim log to

24 document events that are not part of the claim?

25 A No.
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1 Q Would it be uncommon to use the same claim log

2 on two separate matters?

3 A I'm not sure I understand what you mean by

4 separate matters.

5 Q If a policyholder had two separate accidents or

6 two separate claims a year apart would there be separate

7 claim logs set up?

8 A Separate claim logs.

9 Q Okay. And you are aware when you were managing

10 when you were the claims technical consultant in September of

11 '96 you were aware that the claim log or the claim file was

12 required to contain notes and work papers pertaining to the

13 claim and the detail that the pertinent events and the dates

14 of events can be reconstructed?

15 A Yes.

16 Q And that's required by insurance regulation,

17 right?

18 A Yes.

19 Q Mr. Jones, do you know who the assigned claim

20 handler was on the Berg claim? Do you recognize the name

21 Doug Witmer?

22 A Yes.

23 Q And, Mr. Jones, were you the claims manager on

24 the Berg claim?

25 A Was I the claims manager meaning --
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1 Q Were you supervising Doug Witmer?

2 A Yes.

3 Q So you were supervising Doug Witmer on this

4 claim?

5 A For anything he had to do with the claim, yes.

6 Q So it was your responsibility to ensure that

7 the claim was properly handled by Mr. Witmer, correct?

8 A Yes.

9 Q To your knowledge was this claim handled

10 properly?

11 A Yes.

12 Q Can you tell me what a claim is?

13 A A claim would be any presentation to the

14 insurance company for loss.

15 Q And the claimant?

16 A The claimant would be the party who suffered

17 the loss possibly.

18 Q And the claim handler?

19 A The person assigned to handle the specific

20 claim.

21 Q And the adjustor is that the same thing as the

22 claim handler?

23 A Most cases, yes.

24 Q And can you tell me what an appraisal is?

25 A It is an evaluation in damages to property.

194

R. 0894a



1 Q And what is an appraiser?

2 A Someone whose able to write an appraisal of

3 damages.

4 Q As a general matter does Nationwide generally

5 have its own people appraise insured losses after it is

6 triggered or is that something that is from an outside

7 appraiser?

8 A Normally we would handle our own claims with

9 our own adjustors.

10 Q And this process is commonly referred to as

11 adjusting the claim, correct?

12 A Yes.

13 Q Can you explain the difference between a

14 collision claim and a UIM claim. I think we discovered that

15 with Ms. Holben. I will pass on that question. But the

16 Bergs' collision claim, that is a first party claim, correct?

17 A Yes.

18 Q And do you agree that there is no difference

19 between the way you handle a first party claim and a third

20 party claim at least when you were managing this claim file?

21 Is it something you would agree with or disagree with?

22 A I would agree that that should be handled the

23 same.

24 Q Just so we are clear a first party claim is any

25 claim that arises out of an insurance contract?
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1 A Correct.

2 Q Nothing to do with the contract of insurance is

3 a third party claim?

4 A Correct.

5 Q And third party claimants are not paying

6 premiums to Nationwide, correct?

7 A Correct.

8 Q Do you agree that there is a special

9 relationship between Nationwide and the Bergs when they

10 presented a claim?

11 MR. COHEN: Objection to the form.

12 THE COURT: Overruled.

13 THE WITNESS: There is a contractual relationship.

14 BY MR. MAYERSON:

15 Q Okay. And doesn't that contractual

16 relationship require the insurance company to treat Mr. and

17 Mrs. Berg with good faith and fair dealing?

18 A Sure.

19 Q And did you know that Mr. and Mrs. Berg would

20 be policyholders for approximately 10 years at the time this

21 claim was triggered?

22 A No, I did not know that.

23 Q I would like you to take a look at the Bergs'

24 policy or at this document.

25 MR. MAYERSON: Rather than marking the entire policy I
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1 thought I would just mark the cover page and certification,

2 if that is acceptable?

3 MR. COHEN: No objection.

4 THE COURT: All right. You may.

5 (Certification and cover page of Nationwide's

6 Century II Insurance Policy - marked for

7 identification as Exhibit No. 3.)

8 MR. MAYERSON: Your Honor, I have a copy of all of

9 exhibits that I intend to introduce for the Court.

10 THE COURT: You were at the pretrial conference. You

11 got a copy of the presettlement order. It says exactly how

12 we handle these things. And I know that you studied it and

13 are very familiar with it. And the reason I hand these out

14 is I want them complied with. One exhibit at a time. The

15 Court gets a copy. Let's go. No problem. Sir, can you

16 identify that document for us?

17 BY MR. MAYERSON:

18 Q Sir, the first document that I handed you, the

19 thicker one, can you identify that?

20 THE COURT: The first document. We are taking one

21 document at a time. It's a two-page document. Is that what

22 you are referring to, the front page of the two-page

23 document? What's the question?

24 MR. MAYERSON: Yes. Thank you.

25 THE COURT: What's the question?
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1 BY MR. MAYERSON:

2 Q Sir, can you identify that document?

3 A Looks like the cover page of a Nationwide

4 Century II Auto Policy.

5 Q Can you identify the first page?

6 A The first page of the document?

7 Q Yes?

8 A Looks like an affidavit of true and correct

9 copy of the policy.

10 Q All right. Do you know what a CSR is?

11 A Yes.

12 Q Can you tell us?

13 A Could be claims service representative,

14 customer service representative.

15 Q At the bottom of that page I see something that

16 is called Pennro 1076, 7/93.

17 A Yes.

18 Q Can you tell me what Pennro stands for?

19 A Pennsylvania Regional Office.

20 Q How about the 7/93, is that a year?

21 A I would expect it would be July of '93.

22 Q You were present when we were talking about the

23 best claims manual, right?

24 A Yes.

25 Q And there was a section in the back of that
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1 called the Pennro something or other 1993 and beyond. I'm

2 just wondering do you know whether there is a correlation of

3 the Pennro listed on that paper and the Pennro listed on the

4 best claims practices?

5 A I would think that they might be the same

6 designation.

7 Q Thank you. Is this a standard policy issued

8 within the State of Pennsylvania during this time period?

9 A Are you talking about this?

10 Q The Century II policy?

11 A Yes.

12 Q Is the Century II policy the best personal

13 lines coverage Nationwide offers in Pennsylvania to your

14 knowledge?

15 A To my knowledge, yes.

16 Q And can you tell us what a personal lines

17 policy is?

18 A Primarily to ensure personal property effects.

19 Q Can you explain the difference between the

20 policy and the policy endorsements?

21 A Well, the policy is the basic contract of

22 insurance. Endorsements are specific riders, attachments to

23 the policy spelling out different coverages possibly,

24 different amounts of coverage, that sort of thing.

25 Q And are the promises made on that front page of
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1 the policy, are those promises Nationwide makes to the Bergs?

2 A Yes.

3 Q Nationwide intends for policyholders, including

4 the Bergs, to rely upon these promises; isn't that correct?

5 A Yes.

6 Q And these promises encourage policyholders like

7 Mr. and Mrs. Berg to renew their coverage year after year;

8 isn't that correct?

9 A Yes.

10 Q Didn't that coverage -- didn't Nationwide

11 promise that the policy is readable, understandable, and

12 straightforward? Doesn't it promise that?

13 A Yes.

14 Q And doesn't Nationwide say they believe you

15 have purchased the best auto insurance protection money can

16 buy; isn't that correct?

17 A Yes.

18 Q And Nationwide also states that we intend to

19 keep it that way, correct?

20 A Are you referring to this coverage as saying

21 that?

22 Q Yes, a little down lower, maybe even in bold.

23 A Could you repeat that?

24 THE COURT: What you are referring to is the first

25 paragraph, I assume, on the second page of this. Is that
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1 what he is reading from?

2 THE WITNESS: Well --

3 THE COURT: Right here. Assuming you have what I

4 have.

5 THE WITNESS: Repeat the question, please.

6 THE COURT: Are those the promises that are in that

7 first paragraph there?

8 THE WITNESS: Yes.

9 BY MR. MAYERSON:

10 Q Basically I'm just saying that Nationwide said

11 right there they intended to keep it that way?

12 A Yes.

13 Q Are any of those promises intended to

14 exaggerate the quality of insurances to be held?

15 A No.

16 Q Mere marketing strategy with nothing to rely on

17 those promises?

18 MR. COHEN: How would this witness possibly know that?

19 The document speaks for itself.

20 THE COURT: He didn't write the document. Sustained.

21 The fact that the policy makes promises and what those basic

22 promises are as set forth in the face sheet in the first

23 paragraph. Beyond that, I don't see anything.

24 BY MR. MAYERSON:

25 Q Mr. Jones, does the nature of the collision
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1 coverage to your knowledge -- let me just focus my questions

2 right on that time period where you were managing the claim

3 department or managing Mr. Witmer who was handling this

4 claim.

5 I want to know did the nature of the collision

6 coverage change in the elected wanted to participate in the

7 blue ribbon program?

8 A No.

9 MR. MAYERSON: Did the Court say we are not moving

10 anything into evidence until the end of the trial?

11 THE COURT: That's what I said, until the end of your

12 case, before you close your case. We will take them all one

13 by one and argue as to whether or not they should go out with

14 the jury, which means whether it is admissible or not.

15 BY MR. MAYERSON:

16 Q Sir, could you take a look at that loss payable

17 clause?

18 THE COURT: Are you referring to the policy now?

19 MR. MAYERSON: No, I'm not referring to an exhibit --

20 it is the policy but it is not an exhibit.

21 THE COURT: You are keeping the rest of us in the

22 dark. I'm in the dark. I have no idea what you are handing

23 him. I agree the room is getting darker. Maybe we ought to

24 change the blinds.

25 MR. MAYERSON: Your Honor, I will move on. I don't
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1 have copies for everybody.

2 THE COURT: All right.

3 BY MR. MAYERSON:

4 Q Now we talked about the fact that Mr. Witmer at

5 the time of this loss he was a member of your claim

6 department, correct?

7 A Yes.

8 Q Was the essential function to fulfill the

9 promises as set forth in that Century II policy?

10 A Yes.

11 Q Is the claims handler the person fulfilling

12 Nationwide policies promises?

13 A He is one of them, yes.

14 Q Was it the responsibility of your claim

15 department to ensure the prompt, fair, and efficient delivery

16 of the program to pay the Bergs once their collision claim

17 was triggered by the September of '96 accident?

18 A Yes.

19 Q Is this the claims departments primary function

20 to approximate the fair value of the claim?

21 A Yes.

22 Q Did Nationwide have a policy, a policy, a

23 philosophy or strategy within your claim department to reduce

24 the average pay claim on losses?

25 A No.
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1 Q At the time of the Berg loss you understood

2 that an insurance transaction like the Berg claim required

3 complete honesty and full disclosure by both Nationwide and

4 the Bergs, correct?

5 A Yes.

6 Q And you also understood at this time that both

7 Nationwide and the Bergs expected the utmost good faith and

8 fair dealing from one another; isn't that correct?

9 A Yes.

10 Q Did you as the claim manager for Nationwide

11 expect and rely upon the Bergs not to conceal or misrepresent

12 material facts?

13 A Yes.

14 Q And did your claim department rely upon any

15 expectations at the time that the Bergs submitted their

16 claim?

17 A Yes.

18 Q Did the Bergs have a similar right to expect

19 and rely upon Nationwide claim department and other personnel

20 not to conceal or misrepresent material facts?

21 A Yes.

22 MR. COHEN: Objection. Never mind.

23 BY MR. MAYERSON:

24 Q And did the Bergs' right to expect and rely

25 upon Nationwide not to conceal or misrepresent material facts
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1 apply both prior to the claim being submitted as well as

2 after the claim was submitted?

3 A Yes.

4 Q To your knowledge did the Bergs conceal or

5 misrepresent any material facts?

6 A No.

7 Q Did Nationwide conceal material facts?

8 A No.

9 Q At any time prior to the claim being submitted

10 --

11 A No.

12 Q -- did Nationwide misrepresent material facts?

13 A No.

14 Q Did Nationwide conceal material facts?

15 A No.

16 Q As far as you know did Nationwide remain

17 completely honest with the Bergs throughout the claim

18 process?

19 A Yes.

20 Q Did your claim department fulfill its promise

21 to deliver readable and straightforward collision coverage?

22 A Yes.

23 Q Was your claim department aware that the Bergs

24 carried only 30 days of rental coverage on their policy?

25 A Would have been part of their contract, if that
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1 was the case.

2 Q To your knowledge Nationwide doesn't do over

3 more than 30 days of rental, do they?

4 A As far as I know, no.

5 Q Do you know how long the repairs to the Berg

6 vehicle were expected to take from the point of the accident

7 until the repairs were complete?

8 A No.

9 Q Is there any type of formula to figure that

10 out?

11 A No.

12 Q No?

13 A Not specifically, no.

14 Q Did you ever review this claim log at the time

15 it was being handled?

16 A The only part that I would have reviewed would

17 have been if something came to me for a follow up.

18 Q Is that like an automatic message?

19 A Like an automatic computer generated message to

20 me.

21 Q Every 60 days you get an automated response?

22 A Yes.

23 Q And you send an automated response to Mr.

24 Witmer?

25 A Yes.
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1 Q Do you have to do anything -- does your

2 response go automatic to Mr. Witmer?

3 A Automatically.

4 Q That you've been notified that automatically

5 goes to Mr. Witmer?

6 A Yes.

7 Q So you don't even know whether you ever knew

8 that that warning or that signal to you ever occurred, do

9 you?

10 A I knew that I got a follow up, yes.

11 Q Did you know it when you got the follow up or

12 when you reviewed the claim log during the course of the

13 litigation?

14 A I knew it when I got the follow up. It came to

15 me automatically.

16 Q Was that a 90 day follow up?

17 A I don't remember.

18 Q What did you do when you got it?

19 A I would have asked Mr. Witmer for an update, if

20 that were necessary.

21 Q But that was automatic I thought?

22 A To him, yes.

23 Q So you didn't have to do anything, right?

24 A If I wanted information from Mr. Witmer I had

25 to ask him for it, yes, as a follow up.
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1 Q Maybe I'm confused. I thought when you got

2 your automated notice that an automated notice went to Mr.

3 Witmer?

4 A No.

5 Q Okay. When you got this automated notice and

6 you notified Mr. Witmer the entire claim log was available to

7 you on your computer, right?

8 A Up to that point, yes.

9 Q After 90 days from this repair of this vehicle

10 wasn't complete you could have just called up your computer

11 to see what was going on, right?

12 A Yes.

13 Q Do you remember doing that?

14 A No.

15 Q Did you know when you were managing that this

16 vehicle was originally appraised as a total loss?

17 A No.

18 Q But that was documented in the claim log,

19 correct?

20 A I believe it was in the claim log.

21 Q If you would like to take a look it is on

22 September 10th, 1996.

23 THE COURT: How much longer are you going to be on

24 direct examination? I want to give the court reporter a

25 break.
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1 THE WITNESS: Yes.

2 THE COURT: How long?

3 MR. MAYERSON: I don't think it is too much longer 15,

4 20 minutes.

5 THE COURT: Members of the Jury, we are going to take

6 our afternoon break. I will see you back here in about 10

7 minutes.

8 (Whereupon, the jury left the courtroom at 3:15 p.m.)

9 THE COURT: Mr. Jones, you, of course, are still in

10 the middle of your testimony. I'm directing you not to

11 discuss your testimony with anyone, even with the counsel for

12 Nationwide. All right. See you back here in 10 minutes.

13 (Whereupon, the Court took a recess at 3:20 p.m.)

14 (Whereupon, the jury entered the courtroom at 3:30

15 p.m.)

16 BY MR. MAYERSON:

17 Q Mr. Jones, have you had an opportunity to look

18 at the claim log on September 10th, 1996?

19 A Yes.

20 Q And does that claim log indicate that there was

21 a total loss on that date?

22 A Yeah, it indicates that there is a car at

23 Lindgren says, Total loss. They have estimate.

24 Q What is the date of that estimate?

25 A The date of the estimate?
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1 Q Yeah?

2 A I don't have a copy of the actual estimate.

3 THE COURT: You are declaring it to be a total loss.

4 I think that is one in the same, is it not?

5 THE WITNESS: This says 1/10/1996 is the date on the

6 log.

7 BY MR. MAYERSON:

8 Q Right behind that entry on September does it

9 say, Shop will forward estimate and photos?

10 A Yes.

11 Q So there should be an estimate and photos to

12 respond with that claim log entry September 6th, 1996,

13 correct?

14 THE WITNESS: Yes.

15 BY MR. MAYERSON:

16 Q Can you explain to me the only estimate that

17 has been produced is dated September 20th, 1996?

18 MR. COHEN: Objection. Foundation.

19 BY MR. MAYERSON:

20 Q Sir --

21 THE COURT: Just a second. What do you mean

22 foundation?

23 MR. COHEN: He has not testified that he knows that an

24 estimate exists, that it wasn't forwarded to the plaintiffs.

25 THE COURT: This is the top man. He is charged with
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1 knowing everything whether he knows or not.

2 MR. COHEN: Your Honor, this was not the top man at

3 the time.

4 THE COURT: Very basically he was with regard to this

5 particular claim. That's the way it appears at this

6 particular point. I think there is plenty of a foundation

7 for that question.

8 THE WITNESS: Could you repeat it, please?

9 BY MR. MAYERSON:

10 Q Could we read the question back?

11 THE COURT: Why don't we reask it in relation to the

12 September 10th, 1996 date then the jury will understand it

13 better and so will I.

14 BY MR. MAYERSON:

15 Q Sir, there is an entry in there saying that

16 shop forward estimate and photos, correct?

17 A Yes.

18 Q That's dated September 10th, 1996?

19 A Yes.

20 Q If I told you that the only appraisal that we

21 have been supplied is dated September 20th, 1996 could you

22 offer me an explanation for that?

23 A Well, according to this log of 9/10/96 it says,

24 Shop asked for tear down time. Talked to Ron. Gave okay.

25 If total, will forward estimate and photos. Possibly the
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1 shop had to tear down the vehicle in order to get an estimate

2 prepared.

3 Q Or an equally plausible explanation is that the

4 vehicle was declared a total loss and the shop was asking for

5 payment for their time in appraising it; in other words, the

6 time in tearing it down, correct?

7 THE COURT: If that's what you want to interrupt it

8 as. I don't interrupt it that way.

9 BY MR. MAYERSON:

10 Q When the shop asked for tear down time they are

11 asking to be paid for their time up to the point that the

12 vehicle is going to be totaled because it is not going to be

13 repaired, correct?

14 A No, that's not correct.

15 Q So if a shop declared a vehicle a total loss

16 and it is never repaired, does the shop get paid anything for

17 breaking the vehicle down to appraise it?

18 A Sometimes they would, yes.

19 Q Wouldn't that be called tear down time?

20 A Yes.

21 Q So here the shop has said vehicle is a total

22 loss and they want to be paid tear down time, right?

23 A Says, Shop asked for tear down time, yes.

24 Q So they are asking to be paid for their time up

25 to that point because they are not going to be repairing the
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1 vehicle, correct?

2 A I don't know that we are not repairing the

3 vehicle according to this information.

4 Q Well it is a total loss according to that log

5 note so that you are saying Nationwide went -- do you have an

6 understanding as to what happened after this point?

7 A No, I don't.

8 Q You are familiar with -- you are a licensed

9 appraiser, right?

10 A Today, no.

11 Q At this time in 1996 were you a licensed

12 appraiser?

13 A Yes.

14 Q And as part of the Appraisers Act you

15 understand that an appraisal has to be signed before it is

16 submitted to an insurer, correct?

17 A Yes.

18 Q Should have an appraisal dated September 10th,

19 1996 that was signed and supplied to Nationwide, correct?

20 A Well from this information I cannot be sure of

21 that, no.

22 Q Well I'm confused. It says the shop will

23 forward the estimate, and I know the law requires that the

24 estimate to be signed before it is supplied to Nationwide. I

25 would think that somewhere there would be an estimate signed
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1 by Nationwide dated by September 10th or earlier?

2 A Again, from this log information I cannot say

3 that's for sure.

4 Q The blue ribbon repair program that operated on

5 an estimate and photos platform, right?

6 A Yes.

7 Q So that the shop would do an estimate and send

8 the estimate with photographs of the damage to Nationwide so

9 Nationwide could review them and not have to run out to the

10 shop, correct?

11 A Yes.

12 Q So necessarily there would be a bunch of

13 photographs of the damage especially on something that is as

14 heavily damaged as this wouldn't you think?

15 A I would think so.

16 Q Do you think there would be more than two

17 photographs then?

18 A I don't know. Depends on the damage.

19 Q Okay.

20 (Photographs - marked for identification as

21 Exhibit No. 4.)

22 BY MR. MAYERSON:

23 Q Sir, I'm going to represent to you those are

24 photographs supplied by Nationwide of the Berg vehicle. Are

25 you able to tell me whether or not those photographs would be
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1 adequate under the blue ribbon guidelines?

2 A No.

3 Q Can you even see the roof line in those

4 photographs?

5 MR. COHEN: Objection, Your Honor. Those are bad

6 photocopies of original photographs that we provided to Mr.

7 Mayerson.

8 THE COURT: I can vouch for that.

9 MR. MAYERSON: Your Honor, the copy I gave the witness

10 is the copies that we were supplied and I can go through -- I

11 can lay some foundation for this.

12 THE COURT: All right. What is your point, Mr. Cohen?

13 MR. COHEN: I am sorry?

14 THE COURT: What is your point then? What are you

15 asking?

16 MR. COHEN: My point, Your Honor, is of course he is

17 going to say that you cannot even see those pictures based on

18 that photocopy.

19 THE COURT: Well, he is supposed to have the better

20 pictures. Let's see what you have for a second.

21 MR. MAYERSON: Wait, Your Honor. I am sorry. It is

22 not better. The original is actually in this book.

23 THE COURT: Yeah, you don't have the originals here.

24 MR. MAYERSON: No, that's the original.

25 MR. COHEN: May I just see the pictures, Your Honor?
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1 MR. MAYERSON: If you have the originals, let's mark

2 them.

3 MR. COHEN: Well, I got a better copy than that.

4 THE COURT: Let's see if it is a better picture. Yes,

5 I think that does show the roof top.

6 THE COURT: What is the question again?

7 BY MR. MAYERSON:

8 Q Sir, just for clarity when you said no

9 ordinarily you would expect to see more photographs in a blue

10 ribbon job, right?

11 A Yes.

12 Q So these two photographs were really

13 inadequate?

14 THE COURT: Ask the question again. Are the

15 photographs that you now have, which are much clearer than

16 the ones we originally had, do they appear to be adequate

17 these two?

18 THE WITNESS: No.

19 THE COURT: And why not?

20 THE WITNESS: Well, they don't show the whole vehicle.

21 THE COURT: Although it does show the roof line.

22 THE WITNESS: Yes.

23 BY MR. MAYERSON:

24 Q Is the roof line cast in shadow?

25 THE COURT: Cast in a shadow?
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1 THE WITNESS: It looks like it is.

2 BY MR. MAYERSON:

3 Q Can you tell whether or not there was any roof

4 damage from that photograph?

5 A No, not decisively I can't.

6 Q Does it look like there is a ripple in one of

7 them?

8 A I can't tell decisively if there is.

9 Q Mr. Jones, if there were more photographs

10 available who would be in charge of those photographs?

11 A In this particular instance the photographs

12 would have come from the repair shop. So either the repair

13 shop would have them or if there were more photographs they

14 would have been supplied to Nationwide.

15 Q Didn't the photographs at the repair shop

16 aren't they supposed to be supplied to Nationwide?

17 A Yes.

18 Q So Nationwide should have the photographs?

19 A If they were available, yes.

20 THE COURT: If there were additional photographs?

21 MR. MAYERSON: Right.

22 BY MR. MAYERSON:

23 Q And are you aware that on March 15th, 1999 this

24 court --

25 MR. COHEN: Objection. He is about to read an order
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1 of this court. I would object to it. It's a discovery order

2 with regard to what this court did on a particular date.

3 THE COURT: Sustained. Next question.

4 BY MR. MAYERSON:

5 Q Sir, were you aware that Nationwide's first

6 response when I asked Nationwide for photographs do you know

7 their first response was that none --

8 MR. COHEN: Goes to a discovery matter again.

9 Objection.

10 THE COURT: Sustained. What was the date again, March

11 15th, 1999?

12 MR. MAYERSON: 1999. And then there was a follow up

13 of June 12th.

14 THE COURT: That's not admissible testimony in this

15 case.

16 MR. MAYERSON: It is our theory. It is --

17 THE COURT: Well, I'm not going to respond to that.

18 BY MR. MAYERSON:

19 Q Sir, did you supervise Michael Grumbein?

20 A Yes.

21 Q He was the property damage specialist?

22 A Yes.

23 Q And you were here for his testimony here

24 earlier today, right?

25 A Yes.
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1 Q He testified that he didn't have a supervisor.

2 Jennifer Shorke was his supervisor?

3 A She was his administrative supervisor, yes.

4 Q And I specifically asked him whether you were

5 the one that supplied him various documents. Do you remember

6 that?

7 A No, I don't remember that question.

8 Q Did you ask Mr. Grumbein to get the appraiser's

9 license number from the various shops?

10 A Not that I recall.

11 Q Were you aware that there were some shops that

12 did not have an appraisers license that Nationwide was

13 referring people to have insured losses appraised by?

14 A No.

15 Q Was there a system in place at Nationwide to

16 avoid referring of vehicle with structural damage to a shop

17 that couldn't do the repairs?

18 A No.

19 Q No?

20 A As far as referring?

21 Q Yeah. Did Nationwide refer people to the blue

22 ribbon shops?

23 A Nationwide gave them a choice as to which shop

24 they wanted to go to.

25 Q Did they refer people or not?
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1 THE COURT: Nationwide?

2 MR. MAYERSON: Yes. Were they recommending

3 policyholders --

4 THE COURT: Didn't he just answer that question? We

5 left it up to the customer, the policyholder.

6 BY MR. MAYERSON:

7 Q Sir, prior to August of '96 were there any

8 written standards for the blue ribbon repair program?

9 A Written standards, yes.

10 Q Do you have a copy of your testimony?

11 A Yeah.

12 THE COURT: Again, are you talking about the

13 deposition?

14 MR. MAYERSON: The deposition, Your Honor, yes.

15 THE COURT: Much different.

16 BY MR. MAYERSON:

17 Q Could you turn to Page 68, Line 12 through 15?

18 A Okay.

19 Q Does that refresh your recollection?

20 A Yeah.

21 Q Would you like to change your testimony?

22 A Today?

23 Q Yes?

24 A No.

25 Q Your testimony earlier was that I think I asked
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1 you prior to August of '96 were there any written standards

2 for the blue ribbon repair program?

3 A Yes, there were.

4 Q But your deposition says, not to my knowledge.

5 A Right here it does, yes.

6 Q Yes?

7 A Yes.

8 Q So I'm asking you which one is true?

9 A There were written guidelines.

10 Q So when you gave your testimony here can you

11 explain why you didn't tell me that when I asked you?

12 A Well, because I think I was confusing standards

13 with the word guidelines at the time.

14 Q I used the wrong word?

15 A You may have in my mind.

16 Q So there was -- when I asked you this question

17 you knew that there were various -- which term, I am sorry?

18 A I knew there were written guidelines.

19 Q So I asked you standards?

20 A Yeah.

21 Q When you answered the question you knew that

22 there were written guidelines?

23 A Yeah, I think so.

24 Q But unfortunately I asked standards, written

25 standards?
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1 A Right.

2 Q Okay.

3 (Blue Ribbon Repair Service Agreement - marked

4 for identification as Exhibit No. 5.)

5 BY MR. MAYERSON:

6 Q Sir, have you had a chance to look at that?

7 A Yes.

8 Q Can you identify that?

9 A Well, it is a cover letter and then a copy of a

10 blue ribbon repair service agreement.

11 Q All right. Now you are aware after your

12 deposition or at some time during this litigation I secured a

13 lot of these guidelines that previously other witnesses,

14 including yourself, were unaware of that existed?

15 A I'm not aware that you did that.

16 Q Okay. Do you see that that's addressed to a

17 repair shop in Berks County?

18 A Yes.

19 Q Is that one of the blue ribbon shops that you

20 were supervising in 1996?

21 A That I was supervising?

22 Q Well that you were supervising, the supervisor

23 of?

24 A I think so, yes.

25 Q And that's a cover letter from Mr. Grumbein to
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1 that repair shop dated March of '96, correct?

2 A Yes.

3 Q And attached to that is -- could you identify

4 the documents attached to it?

5 A It's called the Blue Ribbon Repair Service

6 Agreement.

7 Q Is that something that you supplied to Mr.

8 Grumbein to give to the body shops?

9 A That was something that was supplied. I'm

10 assuming it was probably to distribute to the shops, yes.

11 Q And did you instruct Mr. Grumbein to do that to

12 all of the blue ribbon shops across, you know, to all of your

13 property damage specialists across the state or did you just

14 select that one there in Berks County?

15 A No, it should have gone to every one.

16 Q It also went to Lindgren in that time period?

17 A More than likely, yes. It also went to in

18 March of '96, if it went to.

19 Q And that's a true and correct copy of the Blue

20 Ribbon Repair Service Agreement, right?

21 A It looks like it, yes.

22 THE COURT: As it went to Herb Motors, Inc.?

23 MR. MAYERSON: Right.

24 BY MR. MAYERSON:

25 Q Did a different version go to Lindgren
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1 Chrysler-Plymouth, or did you send the same to each repair

2 facility?

3 A I don't know. I would think the same copy went

4 to all of them, yeah.

5 Q Are you aware of that total loss warning system

6 that's referenced in that contract?

7 A Total loss handling procedure?

8 Q Yes, that's it.

9 A Yes.

10 Q And does that not require the appraiser to

11 contact Nationwide if there is a total loss?

12 THE COURT: Help us out. What page?

13 MR. MAYERSON: Probably Page 4 or 5.

14 THE WITNESS: Page 6.

15 THE COURT: Go ahead.

16 THE WITNESS: Yes, I'm aware that this was part of it.

17 BY MR. MAYERSON:

18 Q It was part of the blue ribbon repair program

19 the appraiser assigned to must complete the appraisal, send

20 it to Nationwide, and contact them and let them know about

21 the total loss, right?

22 A Yes.

23 Q So even pursuant to this guideline and the

24 claim log entry of September 10th, 1996, there ought to be an

25 appraisal date of September 6th, 1996, correct?
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1 A I don't know that to be the 10th. To be

2 certain, no.

3 Q I understand that. But if everyone was

4 following the guidelines, at least then that would have taken

5 place, right?

6 A If, in fact, they were following the

7 guidelines, yes.

8 Q Were you aware that this vehicle was sent from

9 Defendant, Lindgren, -- let me back up. After it was

10 appraised as a total loss the vehicle ultimately left

11 Lindgren and went to another repair facility. Were you aware

12 of that?

13 A At the time, no.

14 Q During the course of this litigation did you

15 become aware of that?

16 A Only through reading the claims log.

17 Q And the repairs that were done at this other

18 facility, which is K.C. Auto Body, was some structural repair

19 to the frame?

20 A That's what I understand.

21 Q Any mechanism to make sure that body shops like

22 Lindgren -- was there any mechanism in place to make sure

23 that vehicles with structural damage didn't get sent to those

24 shops? That's a badly worded question. I know.

25 A There was no -- to my knowledge there was no
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1 mechanism that had avoided that.

2 Q Do you know whether or not there was a

3 qualification requirement for a blue ribbon -- for a shop to

4 qualify as a blue ribbon shop that the individual writing the

5 appraisal actually be licensed by the State of Pennsylvania

6 to appraise losses?

7 A Well, I knew that that was part of the

8 insurance, the Appraisers Act. As far as the actual shop

9 having to be licensed, they should have been licensed, yes.

10 Q And you agree that you are aware of no

11 mechanism that Nationwide had to actually ensure that these

12 shops had a license?

13 A There was -- to my knowledge there was no

14 formal mechanism in place.

15 Q We do know at this point Mr. Grumbein actually

16 wrote and asked for that information a couple of months

17 before our referral, right?

18 A Yes. I believe that was what was testified to

19 this morning, yes.

20 Q Were you aware or do you ever recall whether or

21 not Lindgren supplied you with their appraisers license?

22 A I don't know.

23 Q Is that something that you were involved with?

24 A Not directly, no.

25 Q Who was directly involved with it?
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1 A That would have been the property damage

2 specialist, and those people that deal directly with the

3 shops every day.

4 Q Was it Mr. Grumbein's idea, or was he directed

5 from above to do that?

6 A I'm sure he was directed from above to do that.

7 Q And isn't it true that you knew a lot of these

8 blue ribbon shops, up to August of '96, were sending out

9 structural repairs that they were not capable of performing?

10 A I didn't know that.

11 Q You didn't know that. Could you turn to your

12 deposition testimony at Page 104. Read Lines 13 through 25

13 and then the following page on 105 up to Line 13. Have you

14 had a chance to read that, sir?

15 A Yeah.

16 Q And does that refresh your recollection?

17 A Yes.

18 Q And would you like to change your testimony?

19 A There were times when they were sending out

20 other work, yes.

21 Q Not just other work --

22 A Other work other than -- you said structural

23 was one of the things, yeah.

24 Q Isn't that what you said?

25 A That was one of the things, yes, they might
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1 send it out for.

2 Q And it could be anything from air conditioning

3 to structural repairs they were not capable of handling,

4 right?

5 A Right.

6 THE COURT: Repair shops were incapable of handling,

7 is that what the question is?

8 THE WITNESS: Yes.

9 BY MR. MAYERSON:

10 Q So if I am to understand this correctly that

11 Nationwide knew it was recommending to Mr. and Mrs. Berg to

12 have their insured loss appraised at a facility that didn't

13 have the equipment or rather appraised and repaired --

14 MR. COHEN: That wasn't -- objection.

15 BY MR. MAYERSON:

16 Q Did you know that Lindgren did not have this

17 equipment?

18 A No.

19 MR. COHEN: Objection to foundation. What equipment

20 are we referring to?

21 MR. MAYERSON: Which equipment is necessary for

22 structural repairs to the frame.

23 THE WITNESS: It would have to have a measuring and

24 straightening system capable of returning a vehicle to its

25 preaccident specifications.
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1 BY MR. MAYERSON:

2 Q They have to obviously know how to use the

3 equipment too?

4 A Yes.

5 Q And you knew that some of the shops didn't have

6 the equipment?

7 THE COURT: Let's stay with Lindgren. You are going

8 onto some other shops, and you are creating the same problem.

9 Stay with Lindgren. Then if you want to go to other shops,

10 go.

11 BY MR. MAYERSON:

12 Q Did you do anything to find out which shops had

13 the necessary equipment and what shops did not?

14 MR. COHEN: Objection.

15 THE COURT: Sustained.

16 BY MR. MAYERSON:

17 Q Did you do anything whether or not Lindgren had

18 the equipment necessary to do the structural repairs?

19 A No.

20 Q Sir, isn't it true that Nationwide got,

21 pursuant to the blue ribbon repair program, Nationwide

22 received various kinds of discounts --

23 MR. COHEN: Objection.

24 BY MR. MAYERSON:

25 Q -- in the appraisal of the Berg loss?
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1 THE COURT: What's the objection?

2 MR. COHEN: Well, until he said with regard to the

3 Bergs' loss, if the witness can answer. I will withdraw the

4 objection.

5 THE COURT: All right. Can you answer the question?

6 THE WITNESS: I'm not sure. I don't know for sure.

7 BY MR. MAYERSON:

8 Q You don't know whether Nationwide enjoyed any

9 discounts?

10 A With Lindgren?

11 Q Yes?

12 A Not specifically, no.

13 Q I thought you said that the repairs, the

14 program was handled the same throughout the state throughout

15 each county is that true?

16 A That was the intent of the program, yes.

17 MR. MAYERSON: Your Honor, is that a sufficient

18 foundation to ask about discounts and other --

19 MR. COHEN: Objection to the relevance.

20 THE COURT: You would ask about discounts at Lindgren.

21 I still don't understand. Maybe I just missed it whether or

22 not other shops were authorized through Lindgren or through

23 some other source such as K.C. Auto Body which is one of the

24 Defendants who are quietly by my far right. Maybe that is

25 coming up sometime later. I think that's what you ought to
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1 stick with at this particular point at this time.

2 MR. MAYERSON: I will try and get some documents.

3 THE COURT: Just ask questions. You don't have to

4 rely on documents all of the time. Ask questions. You would

5 be surprised what answers you get. And then if you get an

6 answer which is different from what was previously said in

7 depositions, that's a different story. Then we go into that.

8 BY MR. MAYERSON:

9 Q Sir, did Nationwide supply certificates for the

10 blue ribbon repair programs to put up on their wall

11 identifying them as authorized blue ribbon repair facilities?

12 A Yes.

13 Q That was so customers would know that the

14 repair facility was negotiated with Nationwide, correct?

15 A Yes.

16 Q Nationwide also supplied a blue ribbon

17 guarantee on both the appraisal and the quality of the

18 repairs, correct?

19 A Yes.

20 Q And this was in Berks County and specifically

21 at the Lindgren facility and all of the blue ribbon

22 facilities?

23 A Yes.

24 Q So every blue ribbon customer was guaranteed --

25 was given the guarantee on their appraisal and on their
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1 repair, correct?

2 A Yes.

3 THE COURT: Do me a favor and get to K.C. Auto Body

4 and how that relates.

5 MR. MAYERSON: I don't think this witness is going to

6 be familiar with it, but I can try.

7 BY MR. MAYERSON:

8 Q Are you aware of what transpired in this claim?

9 Are you aware that the vehicle was sent out to K.C. Auto

10 Body?

11 A I was not until I read.

12 Q Do you know why it was sent out to K.C. Auto

13 Body?

14 A No. I do now.

15 Q Why?

16 A There was apparently a structural problem.

17 Q So after Lindgren had appraised the vehicle as

18 a total loss Nationwide instructed Lindgren to send the

19 vehicle out to K.C. Auto Body or to another facility,

20 correct?

21 A I'm not sure that that's correct. I don't know

22 that Nationwide instructed anybody to do that.

23 Q Was K.C. Auto Body an approved blue ribbon

24 facility?

25 A I don't believe so.
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1 Q Do you know whether the Bergs were notified

2 that -- first, were the Bergs notified that Lindgren couldn't

3 do the repairs?

4 A I don't know.

5 Q Were the Bergs notified that the vehicle was

6 sent out to K.C. Auto Body?

7 A I don't know.

8 Q Would it be part of the program that the Bergs

9 should be notified that says the vehicle is being sent out to

10 another facility because the blue ribbon facility doesn't

11 have the equipment or expertise to repair the vehicle?

12 A Yes.

13 Q You would tell all blue ribbon claimants that

14 we are sending your vehicle out to another repair facility

15 because we do not have the expertise to do it?

16 THE COURT: Such as?

17 MR. MAYERSON: Such as K.C. Auto Body?

18 THE WITNESS: Yeah, we would probably. We would have

19 to tell them that, yes, yes.

20 THE COURT: That would be permissible under your

21 program?

22 THE WITNESS: Yes.

23 BY MR. MAYERSON:

24 Q When you tell the policyholders that your blue

25 ribbon shop was not equipped or experienced enough to do the
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1 repairs would they still agree to the program?

2 A Well that would have been their decision at

3 that point.

4 Q But you recognize there is an increased risk

5 that they will not participate in the program if they

6 understand that the shop is not equipped to do the repairs,

7 right?

8 MR. MYERS: I object. He is asking this witness to

9 assume something in somebody else's mind.

10 THE COURT: Objection is overruled. Go ahead. Ask

11 the question.

12 BY MR. MAYERSON:

13 Q Isn't that true, sir?

14 A I need you to repeat the question now.

15 Q Isn't it true that you knew as the manager of

16 this program that every blue ribbon policyholder or every

17 policyholder and blue ribbon claimant that you had to tell

18 that your blue ribbon shop didn't have the equipment or

19 expertise to do the structural repairs; that once they

20 learned that fact they might not participate in your blue

21 ribbon program?

22 A They might not.

23 Q And it increases that chance, right?

24 A It could.

25 Q Now there has been some talk that the Bergs had
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1 their vehicle at Lindgren previously before this repair

2 period. Sir, do you remember when I asked you about the word

3 referral when you said that's not what Nationwide does?

4 A Yes.

5 Q You said they offer a choice?

6 A Yes.

7 Q Does that document there -- can you identify

8 that document?

9 A Yeah, it's a Nationwide mutual loss report.

10 Q So that's broader than a claim log. That has

11 all of the claims in it, right?

12 A Well this is a record of a report of a claim.

13 Q And can you tell me what the date of that claim

14 was?

15 A 3/18/1996.

16 Q So it was approximately six months before this

17 accident, right?

18 A Yes.

19 Q Does that not indicate that that was also a

20 blue ribbon referral?

21 A Yes.

22 Q And, in fact, that document says referral right

23 in it, right?

24 A Right.

25 MR. COHEN: Your Honor, we are going to raise an
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1 objection to this document.

2 THE COURT: Let me see it, first. Mr. Mayerson, this

3 document it appears to go back all the way back to 1992. We

4 are now -- we have been talking about 1996. I'm not too sure

5 what the relevancy would then be because I'm sure that we are

6 not going to go back and see what the procedures and policies

7 were and guidelines and standards and everything else in

8 1992, if that's what you intend to do.

9 MR. MAYERSON: Would it be all right if I would ask

10 the witness some questions. And then if I need to -- if his

11 response suggests the necessity to impeach his testimony,

12 then perhaps we could reconsider whether the document is --

13 THE COURT: I always ask questions better than

14 documents. Go ahead. Ask questions.

15 MR. HUCKABEE: I still don't have copies. I'm still

16 not getting them. I hate to interrupt.

17 MR. MAYERSON: I am very sorry.

18 BY MR. MAYERSON:

19 Q Sir, isn't it true that Nationwide was doing

20 random inspections of the blue ribbon repair facilities that

21 was part of the property damage specialist's job?

22 A Yes.

23 MR. COHEN: Do you have, like, a time frame we are

24 talking about?

25 MR. MAYERSON: August of '96.
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1 THE WITNESS: Yes.

2 BY MR. MAYERSON:

3 Q And for as long as you can remember and you

4 were a part of the program you know what was done?

5 A Yes.

6 Q Isn't it true there was a blue ribbon shop log

7 that was required to be kept at the shop so that when the

8 property damage specialist came out any discrepancies he

9 could document on the blue ribbon shop log, correct?

10 A I believe that was correct, yes.

11 Q Sir, I'm just curious now I know that the

12 insurance regulations require that the insurance claim log

13 document all of the term events of the claim so that it can

14 be reconstructed.

15 MR. COHEN: Objection to Mr. Mayerson just reciting

16 portions of the law.

17 THE COURT: I think you can ask him whether or not

18 that's his understanding of the law.

19 BY MR. MAYERSON:

20 Q You agree that the law says that the insurance

21 company claim log is supposed to have all of the material

22 events of the claim documented?

23 A Yes.

24 Q That's so it can be reconstructed later, right?

25 A Yes.
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1 Q So with your making claim entries in a separate

2 claim log that's kept at the shop to adjust claims does that

3 comport with the insurance regulations?

4 MR. COHEN: Objection, Your Honor. He never said it

5 was a claim log. It was a special log. He is being

6 disingenuous with the question.

7 THE COURT: Ask the question again.

8 BY MR. MAYERSON:

9 Q You agree there was a blue ribbon shop log,

10 right?

11 A Yes.

12 Q That log was used to make entries in

13 adjustments to claims that were done on these random

14 inspections by the property damage specialist, correct?

15 A Who made the entries? I'm unclear as to --

16 Q Nationwide personnel, right?

17 A On a log at the body shop?

18 Q Right.

19 A That's possible, yes.

20 Q Not possible, isn't that what the procedure

21 was?

22 A Yeah, that they would note on the log what they

23 reviewed there, yes.

24 Q This was from, again, from when you were doing

25 it August of '96 right back to whenever you started and came
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1 in charge there, right?

2 A Yes.

3 Q And my question then is, Did you then take that

4 information and put it into the claim file, these adjustments

5 to the claim?

6 A These would have been reflected in the claim

7 log somewhere, yes.

8 Q Because I know that this Berg repair took four

9 months and we haven't seen this claim log.

10 MR. COHEN: Mr. Mayerson is making statements.

11 THE COURT: That's correct. The jury is instructed to

12 ignore that last statement or question or whatever it was.

13 BY MR. MAYERSON:

14 Q Sir, do you know how long the Berg repairs

15 took?

16 A No.

17 Q Have you looked at the claim log? Would you be

18 able to tell?

19 A I could probably figure it out eventually, yes.

20 Q Why don't you go to the date December 30th,

21 1996.

22 THE COURT: What exhibit?

23 MR. MAYERSON: It is not an exhibit. It is just the

24 claim log.

25 THE COURT: It is just a claim log that is kept at the
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1 repair facility or kept by Nationwide?

2 MR. MAYERSON: The one that was kept by Nationwide and

3 produced to us partially.

4 THE WITNESS: What was the date again?

5 BY MR. MAYERSON:

6 Q December 30th, 1996, oh, I am sorry, it

7 wouldn't document when the car was released to the Bergs.

8 THE COURT: I can't understand you. I can understand

9 you. You are getting tired, but you've got to open your

10 mouth so that I can understand you. I'm tired of asking you

11 what did you say, what did you say. I know my hearing is not

12 quite that bad.

13 BY MR. MAYERSON:

14 Q Let me ask you a new question, sir. Assume

15 that the vehicle repairs were complete December 30th, 1996

16 and that the vehicle was at Lindgren on September 4th, 1996.

17 You will agree with me that's a four-month span, right?

18 A Almost.

19 Q And you will agree with me during this four

20 month period it would be customary for Nationwide property

21 damage specialist to be performing random inspections?

22 A Yes.

23 Q And if they performed a random inspection of

24 the Berg vehicle and noticed some deficiencies in the

25 repairs, those deficiencies would be noted in the blue ribbon
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1 shop log, correct?

2 THE COURT: At sometime between September 4th and

3 December 30th?

4 MR. MAYERSON: Yes, Your Honor.

5 THE WITNESS: I would think if they had been

6 reinspected, yes.

7 BY MR. MAYERSON:

8 Q Okay. And when Nationwide would go on these

9 reinspections they would probably want to see the vehicles

10 that are mostly damaged, right?

11 A Sometimes, yes.

12 Q And, in fact, this vehicle was originally

13 declared a total loss, right?

14 A Well, the log says total loss.

15 Q I'd like to know, sir, are you aware at any

16 time that Nationwide knew the condition of this vehicle

17 before it was released to the Bergs?

18 THE COURT: As reflected in the log?

19 MR. MAYERSON: We have never seen the log. It has

20 never been produced.

21 THE WITNESS: I don't know that.

22 BY MR. MAYERSON:

23 Q If they had -- if a reinspector had looked at

24 the vehicle would they make an entry in this blue ribbon shop

25 log?
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1 A Possibly, yes.

2 Q Would the property damage specialist make an

3 entry in the activity log?

4 A Possibly, yes.

5 Q And the reinspections, did they also generate

6 written reports at any time while you were overseeing this

7 program?

8 A Written reports to who?

9 Q Written reports to you from the property damage

10 specialist.

11 A Only monthly reports.

12 Q So as far as you know no written reinspection

13 reports where used at any time when you were supervising the

14 program?

15 A Not to me directly, no.

16 THE COURT: How much longer are you going to be with

17 this witness?

18 MR. MAYERSON: Not much longer, Your Honor.

19 BY MR. MAYERSON:

20 Q Sir, was the focus of these reinspections to

21 determine how much the shop was using or reducing leakage?

22 A No, it was to ensure that the vehicles were

23 being repaired properly.

24 Q So then if I had some written reinspection

25 reports they would show that one of the focus was quality of
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1 repairs?

2 A Yes.

3 Q Sir, when you were reviewing -- when your

4 staff, blue ribbon property damage specialists are reviewing

5 the appraisals do you know whether or not the amount of the

6 invoice for parts should match the appraisal?

7 A Well it should if we are talking about an

8 invoice at retail, what we were being charged for the part,

9 yes.

10 Q So the invoice parts price should match the

11 parts price on the appraisal that you are supplying, right?

12 MR. COHEN: Your Honor, I'm going to object. I would

13 like to know whether or not he is referring to a specific

14 shop invoice or he is talking hypothetical.

15 THE COURT: I don't think he is talking hypothetical.

16 I think he is talking about a system which purports to be

17 uniform throughout the state. That is an appropriate

18 question. Your objection is overruled. Do you want to

19 answer that?

20 THE WITNESS: The invoice should support what was

21 being charged on the appraisal.

22 BY MR. MAYERSON:

23 Q If they didn't match up, would that be sort of

24 like a red flag that there might be a problem?

25 A Could be, yes.
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1 THE COURT: A leakage problem, is that what we are

2 talking about?

3 THE WITNESS: I guess a leakage issue.

4 THE COURT: That's a new term to me.

5 BY MR. MAYERSON:

6 Q Sir, you said that there were no reinspection

7 reports done during the time period that you were around?

8 THE COURT: No reinspection reports? Did you say

9 that?

10 THE WITNESS: I said there was no reinspection reports

11 to me.

12 BY MR. MAYERSON:

13 Q Right.

14 A Given to me, per se.

15 Q So what you are saying is that there were

16 reinspections?

17 A The original PDS may have produced a report for

18 the shop but not for me.

19 Q Not you?

20 A Not me individually, no.

21 MR. COHEN: I'm going to object to this document.

22 This is one of these that was never produced to us in

23 discovery until very recently.

24 MR. MAYERSON: I will save it for the next witness,

25 Your Honor.
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1 MR. COHEN: It is going to be the same objection.

2 THE COURT: Do you want to give him that copy now so

3 perhaps when you do submit it later on it wouldn't be as

4 objectionable? No. No. No. Give a copy to Mr. Cohen.

5 BY MR. MAYERSON:

6 Q Prior to June of '96 did Nationwide require

7 body shops participating in its program to give Nationwide a

8 10 percent on OEM parts?

9 MR. COHEN: Objection. Objection. Your Honor, first

10 of all, the issue of what Nationwide was doing prior to '96

11 with regard to discounts and OEM parts, it is irrelevant. We

12 are not focused on Lindgren. It involves a business practice

13 to Nationwide that's not specifically an issue in this case.

14 There is no question in this case as to whether or not

15 there was an improper discount given, whether or not there

16 was parts used that was subject to a discount. It is

17 completely irrelevant.

18 THE COURT: First of all, I don't even understand what

19 you mean by a discount. I don't know whose discounting to

20 who or what the allegation is, and then the next question

21 would be is how it is relevant to your claim here.

22 BY MR. MAYERSON:

23 Q Did we review the appraisal with you? Do you

24 have a copy of that?

25 A I don't believe so.
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1 Q Here.

2 MR. COHEN: I would like to see that document, Your

3 Honor, before you hand it to the witness.

4 MR. MAYERSON: I showed it to you. We will mark this

5 now.

6 THE COURT: What are we doing with Exhibit 6? Are we

7 just passing over that or are you withdrawing it?

8 MR. MAYERSON: You suggested that I just ask questions

9 on it, which is what I did. I could do the same with this

10 and give Your Honor a courtesy copy. It doesn't need to be

11 marked as an exhibit.

12 BY MR. MAYERSON:

13 Q Sir, can you identify that document?

14 MR. HUCKABEE: Excuse me, Your Honor. May we have

15 identification as to what that document is?

16 MR. MAYERSON: Under Tab 15. I am sorry.

17 THE COURT: No, it is not marked.

18 THE WITNESS: This appears to be a letter and a copy

19 of an estimate on the Berg vehicle, a letter addressed to

20 Daniel and Sheryl Berg signed by Doug Witmer and a signed

21 copy of the --

22 Q So that's the Bergs' appraisal written by Doug

23 Witmer?

24 THE COURT: The first thing that I saw that seems to

25 be relevant, totally relevant. Why don't you mark this as an
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1 exhibit?

2 MR. MAYERSON: I was going to do it through the author

3 of that letter. We may as well mark it now.

4 (Letter dated 12/02/97 - marked for

5 identification as Exhibit No. 6.)

6 THE COURT: Again, what is it?

7 THE COURT REPORTER: Exhibit 6.

8 THE WITNESS: It is a copy of a letter written by Doug

9 Witmer to the Bergs and a copy of the appraisal written on

10 the vehicle.

11 BY MR. MAYERSON:

12 Q First off, sir, does that appraisal indicate

13 the appraisers license number?

14 A I don't see it anywhere on here.

15 Q Is that appraisal dated September 10th, 1996?

16 A No.

17 Q What's the date of that appraisal?

18 A 9/20/96.

19 Q All right. And turn to the last page, if you

20 would, please. Does that indicate a 10 percent discount on

21 parts?

22 A Yes.

23 Q Can you explain to the jury what a 10 percent

24 discount on parts is?

25 A It would be an allowance off the manufacturers
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1 list price of a certain percentage given by the repair

2 facility.

3 Q So that would be a savings that Nationwide

4 would enjoy off the claim payment?

5 THE COURT: Is that what is termed adjustments

6 deductible? No, it wouldn't be that.

7 THE WITNESS: No.

8 THE COURT: Where is the discount?

9 MR. MAYERSON: I am sorry, if you look on the last

10 page on the price parts.

11 THE COURT: Price parts. The second line. Price

12 parts and then price discount. All right. Thank you for

13 including that. That's my point, sir.

14 BY MR. MAYERSON:

15 Q Sir, -- a good point -- that's not --

16 THE COURT: These are important points. That's the

17 thing that you've got to go for for this jury to understand

18 this case. If you think that these exhibits all get admitted

19 into evidence and this jury is going to go out and go through

20 all of these exhibits and try to find out what you were

21 making reference to, I'm not saying that they wouldn't. They

22 are very intelligent people but knowing almost 20 years of

23 experience I would doubt that. I'm just trying to be

24 helpful.

25 MR. MAYERSON: Thank you, Your Honor.
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1 THE COURT: All of you've worked a long time to put

2 this case together, to bring a claim before the jury. It is

3 my responsibility to try to see that justice is done in this

4 courtroom. And believe it or not, that's exactly what I'm

5 trying to do. I'm not trying to help you or give you a

6 difficult time. I'm trying to make sure that those that have

7 to make this decision in this case understand what the issues

8 and the questions are.

9 MR. HY MAYERSON: It's wonderfully clear, Your Honor,

10 what you were doing.

11 THE COURT: Thank you.

12 BY MR. MAYERSON:

13 Q Sir, can you explain them to the jury what this

14 10 percent discount is?

15 A I thought I just did, but I will try it again.

16 Q If you did, that's fine.

17 THE COURT: Say it again, please. In other words,

18 this invoice starts off with the parts, $6,321 and then the

19 next line says, discount, 10 percent, 632 so that's taken off

20 of the cost for the parts so that the net figure is at least

21 lowered by 632 dollars; is that correct?

22 THE WITNESS: Yes.

23 THE COURT: That would mean that $632 less to be

24 charged to Nationwide?

25 THE WITNESS: Yes.
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1 THE COURT: Is that correct?

2 THE WITNESS: Yes.

3 BY MR. MAYERSON:

4 Q Can you tell me why Nationwide gets this

5 discount?

6 A Apparently it's an agreed upon discount between

7 Nationwide and the repair facility.

8 THE COURT: Why is that relevant?

9 MR. MAYERSON: Why is the discount relevant?

10 THE COURT: Why is it relevant what Nationwide pays

11 for parts?

12 MR. MAYERSON: Sir --

13 THE COURT: Don't tell me this is something that I

14 will figure out down the line before Friday.

15 BY MR. MAYERSON:

16 Q Sir, that discount is 600 some dollars. That's

17 one discount, right, and Nationwide also got a $2 per hour

18 rate labor discount on this?

19 A I don't know that to be for sure.

20 Q Okay. For the moment let's assume --

21 THE COURT: No. Answer my question, please. Why is

22 it relevant in your case? You have the burden of proving

23 your case by a fair preponderance of the evidence.

24 MR. MAYERSON: Clear and convincing.

25 THE COURT: You have the responsibility of proving
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1 fraud, which is a claim of yours, correct?

2 MR. MAYERSON: Correct.

3 THE COURT: You have the responsibility of proving

4 civil conspiracy. Is that a claim of yours?

5 MR. MAYERSON: That's correct, Your Honor.

6 THE COURT: And you have the responsibility here of

7 proving a claim of Unfair Trade Practices. That's your third

8 claim; is that correct?

9 MR. MAYERSON: Correct, Your Honor.

10 THE COURT: And you have the responsibility of proving

11 by a fair preponderance of the evidence a fourth claim, which

12 is punitive damages, right?

13 MR. MAYERSON: That is our -- yes.

14 THE COURT: All right. Tell me how that is relevant

15 as to what the discount is, the percentage of the amount

16 whether it is on labor, materials, what? I'm missing the

17 point.

18 MR. MAYERSON: It created a conflict of interest for

19 Nationwide and the appraiser and the total loss of vehicles

20 because if the vehicle is a total loss and not repaired

21 Nationwide will lose its discounts and be forced to pay

22 market value on the claim.

23 If the vehicle can be declared not a total loss and

24 that decision is overridden, it enjoys hundreds of dollars

25 off the market price of the claim. There is a major conflict
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1 of interest. It violates the Act.

2 THE COURT: That's your theory. I understand it.

3 Next question.

4 BY MR. MAYERSON:

5 Q Did Nationwide require Lindgren to give this 10

6 percent discount on parts?

7 A No.

8 Q Did it encourage them to give it?

9 A We would have -- we would have asked if we

10 could get a discount, I would think, yes.

11 Q In addition to the 10 percent discount on

12 parts, and we will get to the other labor rate discount,

13 there was an automated appraisal software, correct?

14 A An automated appraisal software, what?

15 Q Was the blue ribbon required to use the program

16 to write appraisals if they wanted to participate in the blue

17 ribbon program?

18 A Yes.

19 Q That automated appraisal software removed some

20 of the decision making process from the appraiser, correct?

21 A Yes, there was built in logic.

22 Q So that it would automatically substitute less

23 expensive parts and set the hourly rate for each job

24 procedure, correct?

25 MR. COHEN: Objection, Your Honor. Lack of
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1 foundation. There has been no evidence that he, Mr. Jones,

2 has any knowledge regarding the particulars of the software

3 or what relevance this has to this particular claim.

4 THE COURT: I agree with that. I'm not too sure about

5 the relevance part, but I don't think that he is in a

6 position to answer that question. There may be some other

7 witness. The next question. Again, how much longer are you

8 going to be? You said only a little while, and we still have

9 to have the other part.

10 And if I want this court reporter, Angela, to come

11 back tomorrow and these 14 people, I got to get them out of

12 here. And I don't want to bring this witness back,

13 obviously.

14 THE COURT: Answer my question. How long?

15 MR. MAYERSON: I'm done. I just -- I'm almost done.

16 THE COURT: Good.

17 BY MR. MAYERSON:

18 Q Sir, you admit that the Best Claims Practices

19 Manual is supplied to property damage adjustors, right?

20 A I'm not too sure it was ever supplied to

21 property damage adjustors. I don't know that for sure.

22 Q But you agree they were supplied to claims

23 handlers?

24 A To claims handlers, yes.

25 Q You are saying that a property damage adjustor
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1 is different than a personal injury adjustor?

2 A Yes.

3 Q But you have a copy of the Best Claims

4 Practices Manual in your office, right, or you did --

5 MR. COHEN: Your Honor, we keep talking about the best

6 claims practices. Are we referring to the right Best Claims

7 Practices Manual? Before we talked about a document with Ms.

8 Holben. It was the casualty document that was offered as an

9 exhibit in this case. I just want to make sure what we are

10 talking about is that document and not any other best claims

11 document because there has been evidence that --

12 THE COURT: I think in this case that's the only one

13 that we are aware of. Isn't that what --

14 MR. COHEN: Ms. Holben testified to a material damage

15 best claims document as well. There is a difference between

16 a casualty document and there has been no testimony that Mr.

17 Jones has ever seen the best claims casualty document that

18 Ms. Holben was testifying about. I just don't want the jury

19 to be confused.

20 MR. MAYERSON: Whether or not the Best Claims

21 Practices Manual had been placed -- I think there was

22 definitely an issue of fact the testimony I read before there

23 is only one --

24 MR. COHEN: Your Honor --

25 THE COURT: All right. This is a question of fact for
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1 the jury to decide. Let's keep going. The jury heard the

2 testimony.

3 BY MR. MAYERSON:

4 Q The last question I have is whether this

5 gentleman had a copy in your office?

6 A I probably had a copy in my office, yes.

7 Q You don't handle personal injury claims, do

8 you?

9 A No.

10 Q You are strictly property damage, right?

11 A Correct.

12 MR. MAYERSON: Thank you.

13 CROSS-EXAMINATION

14 BY MR. COHEN:

15 Q Mr. Jones, to the best of your knowledge --

16 MR. COHEN: May I approach?

17 BY MR. COHEN:

18 Q I want to show you what's been identified as

19 Exhibit number 2. This was a document that Ms. Holben was

20 questioned on. Have you seen that document before?

21 A No.

22 Q As best as you can tell is that the casualty or

23 bodily injury best claims practices document?

24 A Yeah, that's what it is.

25 Q Would that be used in adjusting material damage
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1 or auto damage claims such as the Bergs?

2 A No.

3 Q Would a material damage adjustor ever see that

4 document?

5 A Not to my knowledge, no.

6 Q Would it be appropriate for them to use that in

7 adjusting a material damage claim such as the Bergs?

8 A No.

9 Q Thank you. With that exhibit you saw some

10 photographs. I believe they have been identified as exhibit

11 number 4. Do you still have those in front of you?

12 A Yes.

13 Q It's these photographs with two pictures on the

14 page. Do you know for a fact who took these pictures?

15 A No.

16 Q Do you know whether or not Lindgren, the blue

17 ribbon shop for Nationwide, took these pictures?

18 A No.

19 Q Do you know whether or not Mr. Witmer, the

20 adjustor who went out, took these pictures?

21 A No.

22 Q Mr. Mayerson asked you would it be appropriate

23 that there is only two pictures or two pictures of this

24 quality supplied by Lindgren. You don't know who took these

25 pictures, do you?
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1 A No.

2 Q It is possible that Lindgren did take these

3 pictures?

4 MR. MAYERSON: Your Honor, I have to object. He is

5 clearly leading the witness.

6 THE COURT: That's correct. Sustained.

7 BY MR. COHEN:

8 Q I'm going to refer you, Mr. Jones --

9 THE COURT: I assume that the question -- the answer

10 would be the same if you were questioned, do you know who

11 took the pictures?

12 THE WITNESS: The answer would be the same.

13 BY MR. COHEN:

14 Q Do you know whether or not any additional

15 pictures were provided to Nationwide through Lindgren?

16 A No.

17 Q Mr. Jones, if I can refer you to -- it wasn't

18 marked as an exhibit. It is the activity log. It's that

19 thick document. If you look at the top right corner of every

20 particular page it has a page number. Do you see that?

21 A Yes.

22 Q I'm going to ask you to turn to Page 67.

23 Q Now are you there yet?

24 A Yes.

25 Q Referring you to the entry 9/10/96 at 1:49 p.m.
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1 there is a name next to that entry, it says, Coffman, J. Do

2 you know who that is?

3 A Jennifer Coffman.

4 Q Who would she be?

5 A Well, she is an employee of Nationwide.

6 Q Was she the phone adjustor for this claim?

7 A At the time she was probably working on the

8 telephones, yes.

9 Q Would she be the first, say, person at

10 Nationwide that would be speaking to Lindgren with regard to

11 this claim?

12 A Yes.

13 Q And you testified when Mr. Mayerson was

14 questioning you that it indicated total loss, car is at

15 Lindgren. They have estimate?

16 A Yes.

17 Q Who entered this log?

18 A Jennifer Coffman.

19 Q So that would be her interpretation of what was

20 going on at that time?

21 A Yes.

22 Q And this would be based on, what?

23 A Probably a conversation with the body shop.

24 MR. MAYERSON: Your Honor, I would like to object. He

25 is leading and the witness is surmising and I don't see how
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1 he could possibly know --

2 THE COURT: That's correct. The objection is

3 sustained. The jury should ignore the last question and

4 answer.

5 MR. COHEN: Stricken from the record.

6 THE COURT: Members of the Jury, you are allowed to

7 ask leading questions only on cross-examination of someone

8 else's witness. A leading question is a question where you

9 can answer and generally you do just, yes or no. You cannot

10 do that with your own witness. You can do it in

11 cross-examination or you can do it when you call the witness

12 as a hostile witness and treat them as on cross-examination.

13 So that's one of the legal mumbo jumbo for whatever

14 value. I just want you to have some idea. It is important

15 in the trial of any case.

16 BY MR. COHEN:

17 Q I'd like to refer you to the entry above that,

18 9/10/96 at 1:50 p.m. Do you see that?

19 A Yes.

20 Q That's one minute later. Can you read what

21 that says?

22 A Says, shop asked for tear down time. Talked to

23 Ron. Gave okay. If totaled, shop will forward estimate and

24 photos.

25 Q Do you know whether or not Ms. Coffman knew
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1 that the shop had an estimate?

2 A No.

3 Q Do you know whether or not Ms. Coffman knew at

4 the time that the shop had photos?

5 MR. MAYERSON: Your Honor, the same objection. I

6 don't see how this witness --

7 THE COURT: I think that is appropriate. Go ahead.

8 THE WITNESS: No.

9 BY MR. COHEN:

10 Q Why would the shop be asking for tear down

11 time?

12 THE COURT: That's an assumption. He doesn't know.

13 BY MR. COHEN:

14 Q Based on your position as a top guy of the

15 material damage claim would a shop be asking for tear down

16 time?

17 A Probably to get a better look at the damage.

18 Q Is it something typically to determine if there

19 is a total loss?

20 A It could be that. It could be part of the

21 circumstances, yes, possibly.

22 THE COURT: You said earlier he didn't know why there

23 was tear down time in this case.

24 MR. COHEN: I'm asking him as a matter of course

25 whether or not he would know.
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1 THE COURT: Well, that's a typical example of what I

2 said to the jury. It is your testimony suggesting to this

3 witness what answer would it be.

4 MR. COHEN: Yes, Your Honor.

5 BY MR. COHEN:

6 Q Your testimony with regard to Lindgren was up

7 until August of '96; is that correct?

8 A Yes.

9 Q The Bergs' claim was September of '96, are you

10 aware of that?

11 A Yes.

12 Q You have a document number 6 in front of you?

13 It is the repair estimate dated September 20th.

14 A Yes.

15 Q Could you take a look at that estimate and tell

16 me whether or not the words total loss or whether or not

17 anywhere on that document it indicates that the vehicle is a

18 total loss?

19 A No, there is no indication.

20 Q Can you tell me from your position as the

21 material damage supervisor whether or not it is appropriate

22 for a body shop to make an independent determination that a

23 vehicle is a total loss?

24 A They can make an independent determination but

25 that doesn't necessarily mean that the vehicle is a total
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1 loss.

2 Q Would they typically consult with a Nationwide

3 adjustor on that issue?

4 A Yes.

5 Q The estimate is dated 9/20/96. Do you see

6 that?

7 A Yes.

8 Q Do you know one way or the other when an

9 estimate is printed out of this software whether or not it

10 puts the date that it was printed out on the estimate?

11 A I would say normally it would put the date on

12 there, yes.

13 MR. MAYERSON: Your Honor, objection for continued

14 leading. It has been asked and answered. I just ask that --

15 THE COURT: Objection is overruled. Next question.

16 MR. COHEN: That's all of the questions I have, Your

17 Honor. Thank you.

18 THE COURT: All right.

19 CROSS-EXAMINATION

20 BY MR. MYERS:

21 Q Mr. Jones, the notation in the log regarding

22 the total loss you have already indicated was made by Ms.

23 Coffman?

24 A Yes.

25 Q Is that the type of notation that would
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1 trigger, in the normal course of events, someone from

2 Nationwide going and either looking at pictures of the

3 vehicle or actually inspecting the vehicle to make an

4 ultimate determination as to how the claim is going to be

5 treated?

6 A Yes.

7 Q So do I understand your testimony correctly to

8 be that even though the body shop may have believed there

9 might be a total loss, the ultimate decision in how the claim

10 is being adjusted made by Nationwide?

11 A Yes.

12 Q Now I want you to look at this activity log

13 that's got a print date of July 29th of '98. It's about the

14 ninth page from the back. When you find that page there is a

15 section that has a large black area to it and there is a log

16 entry of 9/11/96 at 3:46 p.m. Okay?

17 A Okay.

18 Q You found that, sir? It has the designation

19 Witmer, D. Would that be Doug Witmer?

20 A Yes.

21 Q Would this be an indication of an entry that

22 Mr. Witmer would have made?

23 A Yes.

24 Q And is this an indication that he had a

25 telephone conversation with the insured persons on that date,
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1 if you know?

2 A This doesn't say that he talked to the body

3 shop --

4 THE COURT: Not the Bergs?

5 THE WITNESS: I'm not quite finished. Then it says he

6 called the policyholder at home and told of the assignment to

7 him.

8 BY MR. MYERS:

9 Q Is this an indication that Mr. Witmer spoke

10 with the Bergs regarding how the claim was going to be

11 handled?

12 A Yes.

13 MR. MYERS: Thank you, sir.

14 MR. HUCKABEE: Your Honor, just a couple of questions.

15 CROSS-EXAMINATION

16 BY MR. HUCKABEE:

17 Q What do you mean by structural repairs?

18 A Any repairs that would involve the frame or

19 unibody structure, supporting structure of a vehicle.

20 Q Any type of repairs relating to those elements?

21 A Yes.

22 Q What structural repairs were needed to be done

23 to the Berg vehicle?

24 A Well, without looking at the appraisal or

25 having inspected the vehicle I'm not sure.
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1 Q Would it be in the appraisal?

2 A It would normally be in the appraisal, yes.

3 Q Let's simplify it. What structural repairs

4 couldn't Lindgren do?

5 THE COURT: From the appraisal?

6 MR. HUCKABEE: From the appraisal, yes.

7 THE WITNESS: I don't know for sure what structural

8 repairs they couldn't do.

9 BY MR. HUCKABEE:

10 Q What structural repairs were referred to K.C.

11 Auto to be performed?

12 A I don't know.

13 Q You have no idea?

14 A No.

15 Q Can you decipher from the log or from the

16 appraisal?

17 A I can only speak to what is in the appraisal in

18 terms of unibody damage or repair in terms of time.

19 Q Can you tell from the appraisal whether that is

20 work that K.C. Auto did?

21 A No.

22 Q Do you know what work K.C. Auto did?

23 A No.

24 Q You said that K.C. Auto was not a blue ribbon

25 repair shop?
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1 A I don't believe they were at that time.

2 Q Was not at that time?

3 A No.

4 Q Do you know who paid K.C. Auto?

5 A No.

6 Q Did Nationwide?

7 A I don't know.

8 Q Did Nationwide have any contract with K.C. Auto

9 at that time?

10 A No.

11 MR. HUCKABEE: That's all I have, Your Honor.

12 REDIRECT EXAMINATION

13 BY MR. MAYERSON:

14 Q Just a couple of brief questions regarding your

15 testimony on the best claims practices. When you were being

16 questioned by counsel for Nationwide -- you were here for the

17 testimony of Mrs. Holben, correct?

18 A Yes.

19 Q You heard all of her testimony whether or not

20 it applied to auto claims, right?

21 A Yes.

22 Q And you also heard the testimony that

23 specifically references collision claims in certain areas

24 and, in fact, contains a regulation addressing collision

25 claims?

266

R. 0966a



1 A Yes.

2 Q And Ron, the Ron that is referring the claim on

3 September 10th, 1996, that's Ron Stitzel, right?

4 A I would expect that's who it is, yes.

5 Q Ron Stitzel was the property damage specialist

6 for the person in charge of the program at Lindgren at this

7 time?

8 A Yes.

9 Q He had an opportunity to go out and look at

10 this vehicle on September 10th, right?

11 A I don't know. I can't speak to that.

12 Q But he knew that it was a total loss on that

13 date, right?

14 MR. COHEN: Objection to what Mr. Stitzel knew on that

15 date.

16 THE COURT: If he knows.

17 THE WITNESS: I don't know if he knew that.

18 BY MR. MAYERSON:

19 Q Does the log reflect that Mr. Stitzel was

20 notified of the total loss on that date?

21 A There is a log note saying total loss from

22 Jennifer Coffman.

23 Q Doesn't it reference Ron in there, talked to

24 Ron?

25 A I got to go back here. This isn't really --
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1 yes.

2 Q All right. So Ron was aware of the total loss

3 on September 10th, 1996, according to the log at least,

4 right?

5 A Yes.

6 Q And Ron, again, was the property damage

7 specialist who managed this shop. And part of the blue

8 ribbon repair program required the shop to notify them of a

9 total loss so they could go out and talk about it, right?

10 A Yes.

11 Q And the appraisal September 20th, 1996 you were

12 asked whether that discusses a total loss, right?

13 A Yes.

14 Q It doesn't, right?

15 A Right.

16 Q But it is not dated September 10th, is it?

17 A No.

18 Q Now you were asked whether the shop determines

19 a total loss and you said Nationwide ultimately makes that

20 decision?

21 A Yes.

22 Q Okay. We talked about being a licensed

23 appraiser. I think there is something relevant specifically

24 that you agree that the Appraisers Act says that a vehicle

25 can be a total loss if in the opinion of the appraiser it
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1 can't be restored, right?

2 A Yes.

3 Q All right. And the Appraisers Act also says

4 that the appraiser must conduct himself in a such a manner to

5 inspire public confidence by fair and honorable dealings?

6 A Yes.

7 Q The appraiser must approach the appraisal --

8 MR. COHEN: Objection to the continued reading of the

9 statute.

10 THE COURT: Overruled.

11 BY MR. MAYERSON:

12 Q The appraiser must approach the appraisal

13 without prejudice against or favoritism toward any part

14 involved in order to make a fair and impartial appraisal,

15 right?

16 A Yes.

17 Q And also that the appraiser must disregard any

18 efforts on the part of orders to influence it in the judgment

19 involved, correct, and prepare an independent appraisal of

20 damage, correct?

21 A Yes.

22 Q And, sir, what I would like to know is why did

23 Nationwide send out somebody to talk to the appraiser when

24 they decided that the vehicle was a structural total loss?

25 A We still have to know what is on the vehicle in
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1 terms of equipment in order to be able to evaluate it

2 properly.

3 Q I would like to refer you again to the claim

4 log entry of September 11th --

5 THE COURT: Counsel, this is it. Now if you want to

6 have one more question or two more questions, that's it. I

7 can't hold this jury. They want to close the front door of

8 the courthouse. Everybody wants to go home. For all I know

9 she has got to pick up children somewhere. I mean you've got

10 to be considerate of this. I know you are not. No lawyers

11 are. I certainly wasn't when I was practicing law. That's

12 the way it is going to be. You have one or two questions

13 here.

14 MR. MAYERSON: Yes.

15 BY MR. MAYERSON:

16 Q The entry of September 11th it states that the

17 vehicle should be a total loss since unibody is twisted,

18 right?

19 A Do you know where that is in here?

20 Q Page 65, sir, September 11th.

21 A Yes, I see that entry.

22 Q It says, Should be a total loss since unibody

23 is twisted?

24 A Yes.

25 Q And last question, that appraisal September
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1 20th, 1996 required the replacement and installation of brand

2 new frame rails and apron panels on the right and left side

3 of the vehicle, correct? I think it is about item number 150

4 or something on there.

5 A That was -- it says right front side rail, left

6 front side rail, new.

7 Q So it needs a new one, right?

8 A That's what it says here.

9 Q Same with the apron panel, right?

10 A Right.

11 Q Those are both structural, right?

12 A Yes.

13 Q Those are the frames, right?

14 A Yes.

15 MR. MAYERSON: Thank you.

16 THE COURT: Anything further?

17 MR. COHEN: No, Your Honor.

18 THE COURT: All right. Members of the Jury, we are

19 going to try to get started promptly at 9:00 with you I mean

20 at 9:00 tomorrow. For whatever it is worth, it may be to

21 lighten the load a little more I will not be holding you

22 tomorrow afternoon beyond 4:15. Okay. Have a very pleasant

23 evening.

24 Again, please do not discuss anything about this case

25 with anyone else. Everyone remain in their seats until the
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1 jury is out of the courtroom and on the elevator.

2 (Whereupon, the jury left the courtroom at 4:55 p.m.)

3 THE COURT: All right. Mr. Mayerson, who is going to

4 be your next witness tomorrow morning? I am sorry. You may

5 step down, Mr. Jones. Thank you very much. You earned your

6 gold piece today.

7 MR. MAYERSON: George Moore of Pendell Auto Body will

8 be called to authenticate documents.

9 MR. COHEN: Your Honor, Mr. Mayerson sent us a letter

10 telling us he wanted some 10 to 15 people. We brought them

11 all here, and we have gotten through three of them. I would

12 like to know for tomorrow who I've got to bring here. I've

13 got people traveling from far distances at least five or six

14 names so I can prepare and have them here.

15 MR. MAYERSON: Your Honor, these two first witnesses

16 was a lot of groundwork that I hope to not be covering.

17 THE COURT: I don't have a lot of confidence in what

18 you have been telling me so far. I'm not saying that you are

19 trying to pull my leg. I'm very much concerned about this.

20 You have witnesses coming from all over in this case.

21 I would just like you to know I hate to inconvenience

22 the court reporter. I hate to inconvenience the jury. I

23 hate to inconvenience the witnesses in this case. We've got

24 to move and move much faster. I'm not going to be as

25 understanding and compassionate and patient as I am today.
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1 I can tell you after that 19 years of experience in

2 this job we've got to move along. We can't ask the same

3 question three times when we get an answer to a question

4 which we like and think is we can't embellish for us.

5 MR. MAYERSON: Understood.

6 MR. COHEN: Mr. Mayerson identified another two

7 witnesses to testify with regard to the Bonenberger document.

8 I think that enough evidence -- they are going to testify

9 consistently to what they said. I would like to renew my

10 motion and tell them they don't have to show up.

11 THE COURT: No, I'm not going to do that. You can

12 renew your motion, but that is not going to be granted at

13 this point.

14 MR. COHEN: Then could I get --

15 THE COURT: How long do you think that you are going

16 to need for your case in chief? I mean you don't have the

17 whole week to yourself.

18 MR. MAYERSON: I understand, Your Honor. I hope I can

19 stick to what I'm saying. I really do the next witness will

20 not take that much.

21 THE COURT: That doesn't answer anything. Are we

22 going to get through all of your witnesses tomorrow?

23 MR. MAYERSON: I was hoping to have at that time at

24 least some portion of Wednesday.

25 THE COURT: Some portion of Wednesday?
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1 MR. MAYERSON: My experts will read in their opinions

2 as you suggested. That will not take that much time.

3 THE COURT: How long do you think that your testimony

4 is going to take?

5 MR. COHEN: A half a day, less than a day.

6 THE COURT: Well, theoretically if we can keep to that

7 time line, that will be all of Wednesday and then you say

8 through Wednesday --

9 MR. COHEN: I don't want to limit myself to a half a

10 day. I don't know what the rest of his case is going to look

11 like. Again, I don't know what my cross-examination is going

12 to be of my witnesses.

13 THE COURT: Mr. Mayerson, if you just keep taking up

14 most of the time and then we don't have time for the defense,

15 what do you think that I'm supposed to do at that particular

16 point, bring everyone back in February, which I have told you

17 that's my next option. That's what I will do. I doubt that

18 this is going to be beneficial to Mr. and Mrs. Berg if I do

19 that. I've done it before because I was compelled to do it

20 before.

21 But that's my only alternative. I told you before I

22 have another trial next week and another trial jury trial the

23 23 days before Christmas and the following week. That's all

24 I can do. I'm scheduled through January. January I have a

25 death penalty case that we got to go with. That's another 50
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1 witnesses that are under subpoena.

2 MR. MAYERSON: I understand, Your Honor. There is --

3 I didn't anticipate that there would be this much fight on

4 the claim manual. I have four witnesses that controlled the

5 time period.

6 THE COURT: What Mr. Cohen is saying here let's not

7 repeat the same testimony of other witnesses when you already

8 have your basic points out there.

9 MR. COHEN: Mr. Mayerson has 30 witnesses identified

10 for this trial. We will never be able to get through it in

11 that time.

12 THE COURT: There is no doubt.

13 MR. COHEN: That was one of the problems why we filed

14 the motions in limine.

15 MR. MAYERSON: The list of witnesses has been greatly

16 reduced.

17 MR. COHEN: It was going to be 100.

18 MR. MAYERSON: It was greatly reduced well below the

19 number you just gave.

20 THE COURT: He has said that you will utilize

21 tomorrow, which is Tuesday, and half of Wednesday; is that

22 correct?

23 MR. MAYERSON: Yes, Your Honor.

24 THE COURT: You are going to finish by Wednesday now?

25 MR. MAYERSON: I don't want the jury coming back in
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1 February either. I understand that.

2 THE COURT: Well, I'm just trying to be fair to you.

3 Again, like the senior partner is telling you, I'm just

4 trying to be straight. I don't want you to be placed into a

5 difficult position. But if you finish by Wednesday

6 afternoon, and there is some time for the defense to start, I

7 think that we will be okay. Maybe. Maybe we wouldn't.

8 MR. MAYERSON: I will shoot to get done tomorrow.

9 That will be my goal.

10 THE COURT: I can't go late tomorrow but we may and

11 the same way with Wednesday. We can't go beyond 4:30 or

12 quarter of 5.

13 MR. COHEN: Your Honor, the only way for him to get

14 done by Wednesday is for him to call 20 witnesses tomorrow.

15 If that's what he plans on doing, that's fine. We've got

16 people, like I said, coming from very far away. I don't want

17 to have to bring them out here again.

18 MR. MAYERSON: Your Honor, if I have established

19 sufficient information to show the jury the Best Claims

20 Manual and the Bonenberger issue, as long as I can show them

21 what the manual said, it matches up with the facts of this

22 case, well, I'm comfortable with that. As long as I have,

23 I'm comfortable with that. As long as I have an issue of

24 fact.

25 MR. COHEN: I'm not waiving my argument on the
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1 Bonenberger manual. If he doesn't want to call the rest of

2 the witnesses, I can tell him today they are going to testify

3 consistently with Mrs. Holben testimony. I'm not waiving my

4 --

5 THE COURT: You all know what the problem is. I will

6 see you tomorrow.

7 (Whereupon, the Court adjourned at 5:00 p.m. until

8 Tuesday, December 14, 2004, at 9:00 a.m.)
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1 (Reading, Pennsylvania, Tuesday, December 14, 2004, at 9:00

2 a.m.)

3 (Whereupon, the following discussion occurred in

4 court without the presence of the jury at 9:00 a.m.)

5 THE COURT: Okay. What's the problem?

6 MR. COHEN: Your Honor, Mr. Mayerson's first witness

7 is a guy by the name of Michael Burk. Mr. Burk was

8 identified as a witness after the close of discovery after

9 Judge Lash's order earlier this year. We never deposed him.

10 We never had an opportunity to take his deposition. He was

11 originally identified as a witness to authenticate some

12 documents. Now he wants to qualify him as a witness with

13 regard to the blue ribbon program.

14 I happen to know he is an owner of a shop, and we

15 have never had a fair opportunity to take his deposition.

16 I'm not prepared to cross-examine. He is going to get up and

17 bash Nationwide.

18 THE COURT: What does this witness have to testify

19 to?

20 MR. MAYERSON: Your Honor, originally it was really

21 to authenticate records that were claimed to not exist. I

22 think that was moot at this point. He was here all day

23 yesterday. He doesn't feel that the blue ribbon --

24 THE COURT: There is no doubt about that. I said

25 that 15 times yesterday. I certainly hope by the end of the
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2 to tell you again that your purpose is to get some ideas

3 through to the jury. That was the same as I told you when

4 you made your opening statement to tell the jury what the

5 theories of your case was. You didn't do that. You started

6 and then you sort of stopped.

7 I realize what the problem is. I think the problem

8 is that you have this case outlined in your own mind and you

9 have it all written down on a piece of paper, and you are

10 going to read it to the Court come hell or high water one way

11 or the other. I know that. That's exactly the way I was. I

12 wasn't going to let a judge trip me up or the lawyers trip me

13 up.

14 I was going to put everything into the record that I

15 thought was necessary. I had more than one judge say to me

16 put those damn notes away and ask questions. That's what I'm

17 saying to you. I'm telling you that again today; and I'm

18 telling you if you want to read, I can't stop you. But you

19 are going to have to slow down because you drove this court

20 reporter nuts yesterday.

21 MR. MAYERSON: We had a conversation about it.

22 THE COURT: I told her to. I'm telling you to slow

23 down and get your thoughts through to the jury.

24 MR. MAYERSON: Yes, sir.

25 THE COURT: What you just told me is a not a
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1 justification for Mr. Burk to testify that he feels that the
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2 jury doesn't understand. Maybe if he wants to be here

3 Wednesday at noon time when hopefully your case will be

4 finished and he still feels or he still feels he has

5 something to add to, we will consider him at that time.

6 MR. MAYERSON: Your Honor, there is another matter

7 that we can address later. I had mentioned to Mr. Stanziola

8 regarding the retracted or reversed testimony of several

9 witnesses regarding the Best Claims Practices Manual. And

10 over the night I've given it some more thought and we really

11 believe that these witnesses -- that the testimony that

12 they're changing -- there is a clear demarcation when the

13 Bonenberger opinion was published. It goes to motive for

14 them to change their testimony. And it also goes to the

15 claims manual itself is a motive.

16 THE COURT: Counsel, I may be wrong, and the Superior

17 Court can reverse me. That's their job. I'm not getting

18 into the Bonenberger case as such. I suggested to you a

19 simple way of getting some of your points across with regard

20 to the Bonenberger case which I thought would be appropriate

21 in this case.

22 I'm not going to do it again. I shouldn't have done

23 it yesterday. I'm not trying your case. But I'm not going

24 to get into the Bonenberger case what it applies to, what

25 interest doesn't apply to, what the Superior Court said, what
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1 it didn't say, whether or not there was a majority or

2 minority opinion and especially a case where the facts were
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3 not the same as in this case.

4 MR. MAYERSON: All right, Your Honor.

5 THE COURT: As I understand it in the Bonenberger

6 case that was a casualty case, is that right?

7 MR. COHEN: Bodily injury case.

8 THE COURT: That's a totally different situation and

9 maybe the findings of fact by the Court there or the trial

10 judge -- and I don't even know who he was -- it doesn't make

11 any difference -- would have been totally different. I don't

12 know.

13 MR. MAYERSON: I just would like to preserve the

14 objection because there is another witness coming up who also

15 testified immediately after that opinion came out and his

16 testimony is different than what the Bonenberger witness

17 testified to and the timing of it is just too clear that it

18 shows a course of conduct.

19 MR. COHEN: Who is that?

20 MR. MAYERSON: Bruce Bashore.

21 MR. COHEN: Mr. Bashore? Which testimony are you

22 talking about? Is this a secret?

23 MR. MAYERSON: It is in his transcript. I'm

24 disclosing the mental impressions of counsel.

25 MR. COHEN: I would just like to know which case you
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1 are referring about to know what -- Okay. Fair enough.

2 MR. MAYERSON: Your Honor, in further support, if I
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3 may --

4 THE COURT: For the support of what?

5 MR. MAYERSON: To hopefully --

6 THE COURT: I've ruled yesterday, and I ruled again

7 today. And I told you the Superior Court says that's fine.

8 If they say I'm wrong, that's fine. I'm not going to get

9 into that. And I gave it some thought yesterday. I wasn't

10 expecting that issue when I walked in here yesterday morning,

11 but I spent some time over the lunch hour looking into it.

12 And I spent some time here this morning reviewing it

13 again in light of and by rereading your trial brief. What do

14 you think of that?

15 MR. MAYERSON: Thank you.

16 THE COURT: As your dad says, I'm trying to do a good

17 job here. I don't know whether I am or not. I'm not going

18 to get into that, not the way you want to get into it. I

19 think that if you don't understand what I suggested to you

20 yesterday as to how you can get some points across, your

21 father certainly does. That's the way you are going to have

22 to do it or not at all.

23 MR. MAYERSON: Your Honor, perhaps we can enter the

24 stipulation on the record now.

25 THE COURT: What's the stipulation?
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1 MR. MAYERSON: Counsel and I or Nationwide entered

2 into a stipulation that the two remaining Bonenberger

3 witnesses will not be necessary. If we stipulate, I can read

R. 0983a



4 the stipulation into the record.

5 THE COURT: I don't care about reading it into the

6 record.

7 MR. COHEN: I would rather not. As far as we are

8 concerned, the whole Bonenberger issue only goes into bad

9 faith.

10 THE COURT: I don't totally agree with you either. I

11 just don't get that the case only stands in a bad faith

12 situation. It sets forth what the law is with regard to this

13 situation and how the courts are looking at this Best Claims

14 Manual, etc., and what the philosophy is of Nationwide.

15 Don't get all that comfortable about it. I just

16 don't want the Bonenberger case rehashed in this Court Of

17 Common Pleas trial. That's what I'm saying.

18 MR. COHEN: Our position is that we would like to

19 read into the record before Your Honor but not before the

20 jury if you are --

21 THE COURT: What is it?

22 MR. COHEN: The following stipulation has been

23 entered with regard to the following Nationwide employees:

24 The testimony of Jeff Gooderham and Tim Gall would be

25 consistent with the testimony of Kathleen Holben in this
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1 matter.

2 Their testimony would be different from their

3 testimony during the Bonenberger trial with regard to the
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4 Best Claims Practices Manual. These individuals will not be

5 called by plaintiffs. These individuals will not be called

6 by plaintiffs. Their testimony would be different from their

7 testimony during the Bonenberger trial with regard to the

8 Best Claims Practice Manual.

9 THE COURT: I don't care. I have no problem with

10 that stipulation. It's on the record.

11 MR. HY MAYERSON: Your Honor?

12 THE COURT: How is that of any value to me, the

13 Court? It is of no value to the jury because you don't want

14 to tell the jury.

15 MR. MAYERSON: It must be --

16 MR. COHEN: Just so Your Honor knows --

17 THE COURT: What happened to those witnesses? I'm

18 not going to cry. With that we are still left with 96

19 witnesses. Go ahead.

20 MR. MAYERSON: That's not satisfactory. The jury

21 must know obviously that there are three witnesses that are

22 recanting their testimony. That's the whole point in not

23 calling these people, if we have a stipulation.

24 THE COURT: If you have a stipulation that's going to

25 be of any value, it would be a stipulation you would read to
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1 the jury. I'm not going to rehash it and interpret it in my

2 instructions to the jury. Let's put it that way. Does that

3 tell anybody anything? Does that help us or move the ball at

4 all?
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5 MR. MAYERSON: At the risk of --

6 THE COURT: If you have an instruction that you want

7 me to give the jury which is jointly agreed upon by both of

8 you that does not refer to the Bonenberger case as such by

9 name, I probably will give that if I feel that it has any

10 basis in the evidence of this case.

11 MR. MAYERSON: Your Honor, the final thing that I

12 just would like to put on the record to preserve it is that

13 we also believe that the Bonenberger opinion goes to the

14 Defendants' recidivism. In 2000 and 2002 they knew full well

15 that the Court didn't approve or Pennsylvania didn't approve

16 of treating the policyholders like an adversary. And we

17 believe they just continued to do it and if not stepped it up

18 in this matter.

19 THE COURT: You are asking me what?

20 MR. MAYERSON: I'm just -- want to put on the record

21 that that's why we think it is relevant, one of the issues,

22 it goes to the Defendant's recidivism that that opinion had

23 no bearing or impact --

24 THE COURT: Counsel, don't you think that you would

25 be able to put some witness on the stand, you would make a
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1 reference to the law as you have already? You've done it

2 with regard to the law with regard to appraisers and so forth

3 and so on and with regard to regulations. Don't you think

4 you could do it with regard to some case law? I don't know
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5 what these experts are that you have here and what they are

6 going to testify to but that's how you go about that.

7 MR. MAYERSON: The experts are limited now to what is

8 in their opinions.

9 THE COURT: Well, that pretty well may be. We are

10 not going to rehash that.

11 MR. MAYERSON: Thank you.

12 THE COURT: But whatever your statement is it's on

13 the record. But I'm not saying that I'm foreclosing you from

14 doing some of the things that you are suggesting that I am

15 because I'm not. Let's go.

16 MR. HY MAYERSON: Your Honor, may I be heard? Just

17 one additional point is the issue of fraud. And you now have

18 witnesses recanting prior testimony about a significant item,

19 their best claims manual. Something they should all know

20 about, something three witnesses got up, including an

21 attorney from Nationwide who wrote the manual --

22 THE COURT: You mean testified here already?

23 MR. HY MAYERSON: One of the two witnesses that we

24 would like to name and describe them some but forget that.

25 The attorney is one of the two witnesses in the stipulation
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1 and Nationwide stood for the truth of these witnesses in the

2 prior trial and now they are standing for the truth of these

3 witnesses in this trial.

4 And somewhere something is happening. I mean the

5 jury could well believe that these witnesses are not being
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6 truthful now and that they were truthful at the time.

7 THE COURT: All in which developed, as I understand

8 it, subsequent to the filing of the complaints in this

9 matter; is that correct?

10 MR. MAYERSON: Can you repeat that I'm not sure --

11 THE COURT: Read that back.

12 (NOTE: Reporter did not read that back. Discussion

13 continued.)

14 MR. HY MAYERSON: All of the developments subsequent

15 to the filing of that I'm not sure if that's correct. A lot

16 of things have happened in between that happened --

17 THE COURT: Bonenberger was decided by the Appellate

18 Courts in the year 2000; is that correct?

19 MR. MAYERSON: 2002.

20 MR. HY MAYERSON: Yes.

21 THE COURT: And when was this complaint filed?

22 MR. MAYERSON: '98.

23 THE COURT: In '98. That's right.

24 MR. COHEN: Here is the thing. Cathy Holben is not a

25 lawyer. She didn't testify that she wrote the manual. She
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1 consistently testified that the manual was not in effect. It

2 was a bodily injury document. It had nothing to do with this

3 case. It had nothing to do --

4 THE COURT: In her opinion.

5 MR. COHEN: Yes.
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6 THE COURT: Nevertheless the section of the manual

7 that she wrote has nothing to do with the case.

8 MR. COHEN: That's right. That's right.

9 THE COURT: Some of the underlying philosophy of

10 Nationwide that is material to the extent that it is and I'm

11 not saying that it is not. Quite frankly, I think that it

12 is. But I think that there are other ways of getting that

13 into the evidence in this case.

14 MR. NELSON: One claim person from Butler,

15 Pennsylvania who has testified that in her opinion whatever

16 this manual was applied to policyholders. How can that bind

17 people in Berks County adjusting an automobile claim which

18 she is talking about?

19 THE COURT: Counsel, the jury doesn't believe her

20 because she works for Nationwide. And that's one of the

21 instructions that I will give the jury. They can believe all

22 or none or part of the testimony. Even if it is

23 uncontradicted, even if it comes from someone who comes from

24 a big county like Butler County who wrote a section, that is

25 not relevant. That is the answer to your question. I assume
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1 that's what plaintiffs counsel would argue until all hell

2 freezes over.

3 MR. NELSON: I just want to make this one point. It

4 has been advocated here. I just want to make the

5 counterpoint State Farm versus Campbell [phonetic] went up

6 before the Supreme Court which basically says you cannot put
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7 a corporation on trial every time you have a bad faith case

8 conduct in a different part of the world when it is

9 irrelevant here.

10 You have to play these facts in front of this jury

11 and they are trying to bootstrap one bad faith case to make

12 it the evil empire approach. That is not fair --

13 THE COURT: They are trying to prove a case of fraud.

14 As I said, fraud is awfully difficult to prove. And that's

15 the reason why I'm trying to give Mr. Mayerson some real

16 leeway here. He may not believe that because he keeps

17 reading, and he probably has no idea what I'm saying.

18 MR. MAYERSON: I heard, Your Honor.

19 THE COURT: But there is plenty from which he can

20 argue fraud in this case. As a matter of fact, with what

21 little bit I know, I'm only a half-ass lawyer to get up and

22 give a good argument with regard to fraud which the jury may

23 very well believe. And I intend to give him that leeway.

24 MR. NELSON: Okay. Mr. Cohen is trying this case.

25 THE COURT: I understand you. I have no problem with
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1 what you said. That's helpful. I'm trying to focus in on

2 the case. To me if we get to the issue in this case, which

3 is basically a fraud case, and whether there is concealment

4 and believe it or not there is a conspiracy and as a result

5 was there damage as a result of that, yes.

6 And does that damage amount to some punitive damages
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7 because of what the law says with regard to punitive damages

8 and fraud cases? That instruction to me is rather simple. I

9 think I can imagine what the giving of that instruction now

10 although I will not be giving that hopefully until Thursday.

11 I'm not going to get into all of these side issues

12 and the other reason is because I think from a strategy point

13 of view you make a big mistake just like all young lawyers

14 make a big mistake they don't focus in on what is really

15 important and what this jury will wrap their arms around and

16 feel capable of doing something about.

17 And a lot of times what I have to do is in this room

18 is that I have to take young lawyers and put them right down

19 to the floor and say you must drop this claim, you must drop

20 that. What you had yesterday, which was very good.

21 Most of us they are going to walk out of this

22 courtroom trying the case exactly the way they thought they

23 were when they walked in. That's not the way that it's done.

24 MR. MAYERSON: Your Honor, one --

25 THE COURT: Next.
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1 MR. MAYERSON: The only thing I would like to leave

2 with the Court is Page 2300 of Mr. Gooderhan's [phonetic]

3 testimony --

4 MR. COHEN: I'm going to object to that. We have a

5 stipulation.

6 THE COURT: Who is that?

7 MR. COHEN: The person we agreed not to call.
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8 MR. MAYERSON: He is the one that said --

9 THE COURT: No. No. No. Now don't -- whatever you

10 do, I have a lot of respect for you.

11 MR. MAYERSON: Thank you.

12 THE COURT: I think I told you that at the pretrial

13 conference. You are a gutty young guy who works very hard in

14 the case and up to this particular point you have been

15 extremely ethical.

16 MR. MAYERSON: Thank you. I pride myself in that.

17 THE COURT: Don't get out off line with me on that.

18 If you do, I can dump you real fast. Before you do anything,

19 always consider whether or not it is the ethical thing to do.

20 MR. MAYERSON: I do pride myself in that. I may not

21 understand what the Court views as being unethical. That's

22 my problem.

23 THE COURT: Think about that. You have a pretty good

24 idea of what Judge Stallone is like. Who is going to be your

25 next witness? Off the record.
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1 (Whereupon, there was discussion held off the

2 record.)

3 THE COURT: Back on the record. Who is your next

4 witness going to be?

5 MR. MAYERSON: The next witness -- if I may have a

6 moment to talk to the other witnesses and let him know that

7 he waited here all day yesterday I would like to explain to
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8 him.

9 THE COURT: Just give me who it is.

10 MR. MAYERSON: First witness will be Doug Witmer, the

11 claims handling provided he is here.

12 MR. HY MAYERSON: Your Honor, I take it we may ask

13 other witnesses who the other two witnesses were that had

14 signed the stipulation so that the jury will understand.

15 THE COURT: Are you going to read the stipulation to

16 the jury?

17 MR. HY MAYERSON: It doesn't say who they are.

18 THE COURT: Well, you know, I don't care what you do,

19 if you read it to the jury. If you don't read it to the

20 jury, then I don't want you to make any reference to it.

21 It's just like some judges admit into evidence but then they

22 tell the jury you can't see them because I said even though I

23 said they were part of the evidence I'm not going to give

24 them to you in the jury room.

25 That's another thing. Whatever is admitted into
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1 evidence goes out to the jury. Whatever this jury needs in

2 this case, they will hear. Everything is on the record. I

3 do nothing off the record, even reprimand young lawyers. It

4 is on the record. Let's go.

5 (Whereupon, discussion in chambers ended at 9:25

6 a.m.)

7 (Whereupon, the jury entered the courtroom at 9:30

8 a.m.)
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9 THE COURT: Mr. Witmer, please come forward. Good

10 morning. I guess I lied to you again.

11 DOUG WITMER, sworn.

12 THE CLERK: State your name and address for the

13 record.

14 THE WITNESS: Doug Witmer, address is 1417 --

15 THE COURT: Just a second. Is that mike on? Pull

16 the mike close to you, and pull the chair up. You've got to

17 talk right into it.

18 THE WITNESS: My name is Doug Witmer, address is 1417

19 Mission Road in Lancaster, Pennsylvania.

20 DIRECT EXAMINATION

21 BY MR. MAYERSON:

22 Q Good morning, Mr. Witmer.

23 A Good morning.

24 Q Thank you for coming. Could you please tell

25 us your current state of employment?
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1 A I'm currently self-employed.

2 Q And in what capacity are you self-employed?

3 A I am a used car dealership and an auto

4 transporting business I own.

5 Q Mr. Witmer, does your current business have

6 anything to do with collision repair?

7 A No.

8 Q And at some point in time you were employed by
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9 the department of --

10 THE COURT: Turn these up.

11 BY MR. MAYERSON:

12 Q You were employed by the department,

13 Nationwide Insurance Company?

14 A Yes, I was.

15 Q What capacity were you employed?

16 A Claims adjustor I believe was the title.

17 Q And was that the highest position you held

18 within Nationwide?

19 A I did receive a promotion to I believe it was

20 called a senior claims adjustor.

21 Q Was that promotion after September of '96?

22 A I'm not exactly sure when that occurred. I

23 don't know.

24 Q But can you tell us what year you were

25 employed with Nationwide Insurance Company?
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1 A I left Nationwide in July of 2000, the end of

2 July of 2000.

3 Q And are you being represented by Nationwide

4 today?

5 A Yes, I am.

6 MR. MAYERSON: Your Honor, I would like permission to

7 question the witness as on cross-examination.

8 THE COURT: As of cross-examination. Any objection?

9 MR. COHEN: No objection, Your Honor.
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10 THE COURT: All right. That's fine. As of cross.

11 DIRECT EXAMINATION, as of cross-examination

12 BY MR. MAYERSON:

13 Q Mr. Witmer, --

14 THE COURT: Sometimes I wish that I would just bring

15 in this little machine that I bought for my grandchildren

16 last Christmas. I can hear it all over the house, and it is

17 four stories, very clearly. Pretend you have one of those

18 whatever they are without the music.

19 MR. COHEN: Your Honor, if I may for the record, Mr.

20 Witmer is not being represented by Nationwide today; however,

21 we have met and I would exert the attorney/client privilege.

22 I would make the same objection with leading but based on

23 Your Honor's ruling with yesterday.

24 THE COURT: Same rules as of the previous witness who

25 was a former employee, I believe, yes, of Nationwide, the
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1 last person. Are you going to mark it as an exhibit?

2 MR. MAYERSON: I did not intend to do so.

3 THE COURT: You don't have to give copies to

4 everybody. It is only what you are going to mark as an

5 exhibit.

6 BY MR. MAYERSON:

7 Q Mr. Witmer, were you the assigned claims rep

8 on the Berg claim?

9 A Yes, I did receive an assignment to look at
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10 the vehicle, yes.

11 Q And you are aware that the date of the

12 accident was September 4th, 1996?

13 A That's what I've heard in previous testimony,

14 yes.

15 Q Prior to coming here today did you have an

16 opportunity to review any documents?

17 A I reviewed the claim log in the past, yes.

18 THE COURT: What claim log are you talking about? Is

19 this the claim log that's with Nationwide? Is it with

20 Lindgren or is it with you or what?

21 THE WITNESS: No. It would be the claim log that is

22 part of Nationwide Insurance.

23 THE COURT: Nationwide's claim log?

24 THE WITNESS: Correct.

25 THE COURT: All right. The claim log of the Berg
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1 claim?

2 THE WITNESS: Correct.

3 BY MR. MAYERSON:

4 Q That is the document that I just handed you.

5 Is that the claim log?

6 A Yes.

7 Q Is that a printout of the computer version of

8 that claim log?

9 A Yes, it is.

10 Q Mr. Witmer, were you aware that on September
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11 10th, 1996 approximately six days after the motor vehicle

12 accident the Berg vehicle was declared a total loss by the

13 assigned appraiser?

14 A Well, first of all, I would say that body

15 shops --

16 THE COURT: Just answer the question.

17 THE WITNESS: Can you repeat the question again?

18 BY MR. MAYERSON:

19 Q Are you aware today that on September 10th,

20 1996 the Berg vehicle was declared a total loss by the repair

21 shop who appraised the loss?

22 A I am aware that --

23 THE COURT: Yes or no. You are being called as an

24 adverse witness on cross-examination. Okay. The answers are

25 either yes or no.

297

1 THE WITNESS: No.

2 BY MR. MAYERSON:

3 Q Would you please take a look at the claim

4 entry on September 10th, 1996?

5 A Okay. I do see a log entry of 9/10/96.

6 Q And --

7 THE COURT: What does it say?

8 THE WITNESS: This log entry says, Shop asked for

9 tear down time. Talked to Ron. Gave okay if total. Shop

10 will forward estimate and photos.
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11 BY MR. MAYERSON:

12 Q Sir, I'm actually referring to the early log

13 note at 1:49 p.m. on September 10th, 1996.

14 A Yeah, that's -- okay. The log entry of

15 9/10/1996 at 1:49 p.m. it really doesn't say anything. It

16 just says more I think that there is another page that I'm

17 missing or not following.

18 Q Sir, look at Page 67 of the log at the top

19 right-hand corner of the log. There is a header. I'm

20 specifically referring to Page 67. Do you see the top

21 right-hand corner of the top of the page there is a header?

22 A Yeah.

23 Q And Page 67 it's actually 0067.

24 THE COURT: Come on up here and point this out. I

25 don't want to spend the whole morning looking for this.
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1 THE WITNESS: I am sorry about this. I see what you

2 are saying.

3 THE COURT: Was it declared a total loss?

4 THE WITNESS: Now I see what log entries you are

5 referring to. Yes, on 9/10/96 at 1:49 the log entry says,

6 Total loss. Car is at Lindgren.

7 THE COURT: So they declared it a total loss?

8 THE WITNESS: Correct.

9 THE COURT: Is that your note?

10 THE WITNESS: No, it is not.

11 THE COURT: Who is the appraiser?
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12 THE WITNESS: At this point I would say it says

13 Coffman, J. I believe that to be Jennifer Coffman.

14 THE COURT: Who is she employed by?

15 THE WITNESS: Nationwide Insurance.

16 BY MR. MAYERSON:

17 Q Sir, do you know who Doug Joffred is?

18 A Yes.

19 Q Is he the appraiser at the Lindgren facility?

20 A Yes, he is.

21 Q To your understanding was he the gentleman

22 that Nationwide assigned the appraisal of this loss?

23 A As far as I understand, that's correct.

24 Q Does this log entry, to your knowledge,

25 document a telephone message from Lindgren advising
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1 Nationwide that the vehicle was a total loss?

2 A I would assume that there was a conversation

3 that took place. And it does say, Total loss. Car is at

4 Lindgren.

5 Q And also right above where it says they have

6 there is a word that says from 58 and then there is a whole

7 series of letters and numbers. It says, Lindgren. Does that

8 document a telephone call from Lindgren?

9 A I believe so, yes.

10 Q And you had this claim log entry available to

11 you at all times while you were handling this claim, correct?
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12 A Correct.

13 Q And then the log note that you referenced

14 first also dated September 10th, 1996, actually it's one

15 minute later says, Shop will forward estimate and photos,

16 correct?

17 A Yes, that's correct.

18 Q Mr. Witmer, are you familiar with the facts of

19 this accident as reported to Nationwide? Why don't you take

20 a look at the claim log dated September 11th, 1996, Page 66.

21 Mr. Witmer, does that log note not document a pretty severe

22 collision?

23 A I would say that it is of a severe nature,

24 yes.

25 Q In it mentioned the claimant. Would that be
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1 Mrs. Berg or the policyholder?

2 A Yes.

3 Q And it says that she was impacted on the left

4 front and front side and spun the policyholder around four

5 times and she hit a pole?

6 A Correct.

7 Q She is fine and not seeking any other medical

8 treatment it says under that?

9 A Yes. It says she is fine and not seeking any

10 other treatment, correct.

11 Q Now I'd like to refer you to an entry you made

12 on September 24th, 1996 which is 0064. And you will agree
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13 with me this is some 20 days after the accident, correct,

14 September 24th?

15 A Yes.

16 Q And it also looks likes two weeks after the

17 log entry that said the vehicle was a total loss?

18 A Yes.

19 Q And you overrode that decision to total loss

20 the vehicle; is that correct?

21 A Well, I would clarify that, if I may?

22 Q Did you or did you not tell the body shop --

23 MR. COHEN: Your Honor, he is just trying to answer

24 the question. Some of Mr. Mayerson's questions require a

25 little explanation.
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1 THE COURT: You can explain after you say yes or no.

2 Isn't that what we were taught in law school? If it is yes

3 or no you can explain. I don't think I stopped anyone.

4 Let's not wait 10 minutes for the answer to the question. I

5 get enough of that at home. Go ahead.

6 THE WITNESS: The question again. I am sorry.

7 BY MR. MAYERSON:

8 Q Did you instruct the body shop to initiate

9 repairs?

10 A Yes.

11 Q Mr. Witmer, you are a licensed appraiser,

12 correct?
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13 A I was at the time of this accident, yes.

14 Q Can you tell the jury why you instructed --

15 let me ask you a different question. Isn't it true that you

16 told Lindgren to send the vehicle out to a different facility

17 because they obviously didn't have the equipment necessary to

18 do the structural repairs?

19 A I did have a conversation and that was said,

20 yes.

21 Q So you at least were aware in 1996 that this

22 blue ribbon facility did not have the equipment to perform

23 the structural repairs that you believed were necessary to

24 restore the Berg vehicle?

25 A Yes.
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1 Q And how did you come to that understanding?

2 A Through a conversation with Doug Joffred.

3 Q So Doug Joffred told you he didn't have the

4 equipment?

5 A Correct.

6 Q Did you ever talk about the expertise as

7 opposed to the equipment?

8 A I don't follow.

9 Q In other words, do you know what kind of

10 equipment they had?

11 A I don't remember, no.

12 Q If they had a frame pulling machine would that

13 have been sufficient?
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14 A Again, I'm not sure if that would have been.

15 Q I think you also said that the repairs were

16 only 50 percent of the actual cash value and Nationwide will

17 never recover the difference in salvage value. Can you

18 explain what that means?

19 A That the repair estimate was 50 percent of the

20 actual cash value or the retail value of the vehicle;

21 therefore, not deeming it a total loss.

22 Q And upon what information were you basing the

23 repair estimate value?

24 A I was going by the -- I use the repair

25 estimate total, the total summation of all of the costs, that
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1 dollar amount.

2 THE COURT: That Doug Joffred prepared?

3 THE WITNESS: Correct.

4 MR. MAYERSON: May we use Exhibit 6?

5 COURT REPORTER: Yes.

6 BY MR. MAYERSON:

7 Q Mr. Witmer, can you identify the document I've

8 just handed you?

9 A This is the estimate from Lindgren

10 Chrysler-Plymouth.

11 Q Is that the appraisal on the Berg vehicle?

12 A Yes.

13 Q And what's the date of that appraisal?
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14 A 9/20/1996.

15 Q We talked about a claim log entry referencing

16 an appraisal that was available on September 10th, 1996,

17 correct?

18 A Yes, I've heard testimony about it.

19 Q And based on your observation that the cost of

20 repairs is only 50 percent of the actual cash value of the

21 vehicle you would agree with me, wouldn't you, that the

22 appraisal you were using was the one dated September 20th,

23 1996, correct?

24 A Yes. I believe I made my decisions based on

25 the estimate of 9/20/1996.
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1 Q Did you ever see an estimate dated September

2 10th, 1996?

3 A I don't remember if I did or did not. I don't

4 know.

5 Q Now your decision to override this total loss

6 appraisal by the assigned appraiser at Lindgren was based

7 also on an inspection of the vehicle?

8 A Correct.

9 Q Did you do an appraisal of the loss?

10 A As far as an appraisal, I use the estimate of

11 repair, this estimate.

12 Q You didn't do a separate appraisal?

13 A I don't believe that I did.

14 Q Did you lift any type of tool?

R. 1005a



15 A No.

16 Q Did you take any pictures?

17 A I assume that I did.

18 Q Okay. What would you have done with the

19 pictures that you took?

20 A Well, they would all become part of the log, a

21 part of the -- of this claim activity log of Nationwide.

22 Q Would you have taken any handwritten notes

23 during your inspection?

24 A No -- well, possibly. I might have made check

25 marks on an estimate, you know, like to verify that I had
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1 looked at that part, that part.

2 Q What if it was a total loss and you decided to

3 override that total loss appraisal? Would you make anymore

4 notations other than some check marks?

5 A Well, if I was looking at a vehicle that was a

6 total loss, I would verify, you know, the power equipment and

7 the miles and such on the vehicle to properly evaluate the

8 ACV of the vehicle for the value.

9 Q You would take more notes than just some check

10 marks?

11 A Yes.

12 Q You would record these notes on the back of

13 your copy of the appraisal, isn't it true that you would?

14 A Not necessarily on the back of the appraisal,
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15 but I would have certainly made some sort of notations to

16 myself to verify the options and the equipment on the

17 vehicle.

18 Q So what you are saying is write them either on

19 the front or the back of the estimate?

20 A Or a separate piece of paper. It would

21 somehow be written.

22 Q Sir, could you identify that document for me?

23 A Yes, a copy of my deposition.

24 Q And is that an accurate copy as far as you can

25 tell?
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1 A I would assume so, yes.

2 Q I'd like you to take a look at Page 57,

3 probably at approximately Line 10. I can't actually tell

4 from my copy. Read the top half of 57 and tell me whether

5 that changes -- whether that refreshes your recollection.

6 THE COURT: Read it to yourself.

7 THE WITNESS: Uh-huh.

8 BY MR. MAYERSON:

9 Q Does that refresh your recollection?

10 A Yes.

11 Q And would you like to change your testimony

12 from previously?

13 A No. Should I recite my answer?

14 Q If you disagree with the answer you gave at

15 your deposition, then I would request that you read it to the
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16 jury.

17 A I see no real difference between what's in

18 here and what I just said.

19 Q Sir, could you just read to them the line --

20 does it not say, I would say that the notes would be written

21 on the estimate?

22 A It --

23 MR. COHEN: Your Honor, he just testified that his

24 testimony at deposition was consistent.

25 THE COURT: Overruled.
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1 THE WITNESS: Technically it says, Generally I would

2 say that the notes would be written on the estimate.

3 THE COURT: Next question.

4 BY MR. MAYERSON:

5 Q Sir, you don't recall ever receiving any

6 supplement, do you?

7 THE COURT: Supplement to what?

8 MR. MAYERSON: To the appraisal.

9 THE COURT: Whose appraisal? Joffred's appraisal?

10 BY MR. MAYERSON:

11 Q In other words, was there any other repair

12 estimate performed or created by Mr. Joffred or any other

13 individual to your knowledge?

14 A I'm not sure that there was.

15 Q Mr. Witmer, do you remember Mr. and Mrs. Berg
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16 contacting you -- do you know how long the repairs to the

17 vehicle took?

18 A Not exactly, no.

19 Q But there is a formula to determine how long

20 repairs should take, right?

21 A Well, there is a formula --

22 THE COURT: Yes or no.

23 THE WITNESS: No.

24 BY MR. MAYERSON:

25 Q Could you please turn to Page 47 to 48 of your
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1 deposition?

2 A Okay.

3 Q Could you read it to yourself, please?

4 A Okay.

5 Q Does that refresh your recollection as to

6 whether or not there was a formula?

7 A Yes.

8 Q You were present yesterday for Mr. Grumbein's

9 and Mr. Dean Jones' testimony, correct?

10 A Yes.

11 Q And did you remember me asking him whether

12 there was a formula?

13 THE COURT: Now you are asking this witness is there

14 a formula or is there not a formula? Did you say in a

15 deposition that there was?

16 THE WITNESS: Yes. I said in my deposition that
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17 there was, yes.

18 THE COURT: Was there or was there not?

19 THE WITNESS: So, yes, there is.

20 BY MR. MAYERSON:

21 Q Can you tell the jury what that formula is?

22 A What I said in my deposition was --

23 THE COURT: We are interested in today. What is it

24 as you now recall it from your refreshed memory?

25 THE WITNESS: Is that basically you would take the
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1 estimate -- things are done by hours and how long it takes

2 and there is flat rate hours it -- specific hours of how long

3 things take. You would take the repair hours plus the

4 refinish hours or the painting time, preparation of painting

5 time hours and any frame repair time, any of those repair

6 hours, add them all together, divide by six, that gives you a

7 general idea of how much is going to be done on that vehicle

8 in a day.

9 BY MR. MAYERSON:

10 Q So basically you take the total hours and

11 divide by six?

12 A Correct.

13 Q You have the total hours written on that

14 repair estimate that's marked as Exhibit 6 -- I did the math

15 -- why don't you just take a quick look if 25.5 days is

16 incorrect?
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17 A I would assume that would probably be correct.

18 Q That's how much rental coverage the Berg's

19 have is 30 days to your knowledge, if you know?

20 THE COURT: That's how much what?

21 MR. MAYERSON: Rental coverage.

22 THE COURT: Oh.

23 THE WITNESS: I believe that that's right that they

24 had 30 days rental.

25 BY MR. MAYERSON:
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1 Q You don't know any other length of rental

2 coverage that is offered by Nationwide; is that correct?

3 A I'm not aware of that.

4 Q Do you know that the Bergs' repairs took

5 approximately four months?

6 A I would say that's correct.

7 Q You are the assigned claims handler. That

8 should be something that you were aware of, right?

9 A To a point, yes.

10 Q And during this four month period did Mrs.

11 Berg not contact you and request an extension on the rental

12 coverage when that 30 days expired?

13 A I don't recall that today. I don't recall

14 that.

15 Q Mr. Witmer, do you recall receiving a letter

16 of representation from me on November 3rd, 1997?

17 A I'm not sure of the date; but, yes, I did
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18 receive a letter of representation.

19 Q That was well over a year after the accident?

20 A Yes.

21 Q Okay. But the day of the accident was

22 September 4th, 1996, after the repairs took four months so

23 the Bergs got the vehicle back December 30th of '96. Does

24 that sound right to you?

25 A Yes.
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1 Q Were you aware that they had returned the

2 vehicle to the Defendant, Lindgren's facility on at least

3 three occasions requesting the defects be repaired during

4 this time period?

5 A I was not aware of that.

6 (Letter of 11/03/97 was marked for

7 identification as Exhibit No. 7.)

8 BY MR. MAYERSON:

9 Q Sir, I've handed you a document that's been

10 marked as Exhibit 7. Do you recognize it?

11 A Yes.

12 Q Can you identify that for the jury?

13 THE COURT: Is it the letter that you just referred

14 to a minute ago from Mr. Mayerson dated November 3rd, 1997?

15 THE WITNESS: Yes, this is a letter of

16 representation.

17 THE COURT: Next question.
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18 BY MR. MAYERSON:

19 Q Isn't it true that I asked you for all of the

20 repair documents, maintenance records, bills, receipts,

21 estimates or correspondence between you and Lindgren as it

22 relates to this claim?

23 A Yes.

24 Q And at any time is it true I told you at that

25 time we were preparing a complaint to be filed against
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1 Lindgren Chrysler-Plymouth we actually had somebody inspect

2 the vehicle already and I offered Nationwide an opportunity

3 to inspect the vehicle?

4 A Yes.

5 Q And I also asked you to call me so we might

6 discuss the matter, correct?

7 A Yes.

8 Q Then I finally asked you to --

9 THE COURT: Is that customary practice for lawyers to

10 call you and discuss a claim?

11 THE WITNESS: Absolutely not.

12 BY MR. MAYERSON:

13 Q I am sorry, did you say it is not customary

14 for lawyers to ask you to call them to discuss claims?

15 THE WITNESS: Not in my capacity.

16 BY MR. MAYERSON:

17 Q No?

18 A No. When I would --
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19 THE COURT: But to call adjustors, generally

20 speaking. I realize what you are saying. You were a claim

21 adjustor.

22 THE WITNESS: Uh-huh.

23 THE COURT: But you never sat down with a lawyer to

24 discuss a claim for a property damage to a car as an

25 adjustor?

313

1 THE WITNESS: I'm sure that I have.

2 THE COURT: Just wondering how different the world is

3 from when I started this job.

4 BY MR. MAYERSON:

5 Q Mr. Witmer, basically I think that this letter

6 asked Nationwide to be on the Bergs' side. Would you agree

7 with that?

8 MR. COHEN: Objection. The letter speaks for itself.

9 I'm not sure --

10 THE COURT: To be on the Bergs' side?

11 MR. COHEN: I'm not sure it says that in the letter.

12 THE COURT: Rephrase the question.

13 BY MR. MAYERSON:

14 Q Again we asked you not to contact Lindgren

15 about this matter, right?

16 A Correct.

17 Q We indicated that we were preparing a

18 complaint to be filed against Lindgren, correct?
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19 A Correct.

20 Q And we asked you to contact us and supply us

21 some records, correct?

22 A Correct.

23 Q We have also offered you an opportunity or

24 Nationwide an opportunity to inspect the vehicle?

25 A Correct.
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1 Q Does anything in that letter say to you that

2 Nationwide should do nothing?

3 A No.

4 Q Do you understand that Nationwide has taken a

5 position in this litigation that that letter said to you and

6 Nationwide it should do nothing?

7 A Repeat that again.

8 Q Are you aware that Nationwide is taking a

9 position in this litigation that that letter instructed you

10 and Nationwide to do nothing on this matter?

11 A I'm not aware of that.

12 Q Do you agree with that interpretation of this

13 letter?

14 MR. COHEN: Objection.

15 THE COURT: I think he already answered that.

16 BY MR. MAYERSON:

17 Q Okay. When you got this notice what did you

18 do?

19 THE COURT: When you got the letter --
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20 BY MR. MAYERSON:

21 Q When you got the letter of representation?

22 A I forwarded it to somebody else.

23 Q Are you able to tell me who you forwarded it

24 to?

25 A According to this next log entry, which is
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1 part of the Nationwide Insurance claim log on this case, I

2 sent an e-mail to my supervisor.

3 Q To your supervisor?

4 A Yes.

5 THE COURT: You sent an e-mail or you sent this

6 letter?

7 THE WITNESS: I know that eventually I sent the

8 letter but right away I sent -- the first thing I did was

9 send an e-mail message.

10 THE COURT: Then you got a letter?

11 THE WITNESS: Correct.

12 THE COURT: Then you later forwarded this letter to

13 your supervisor?

14 THE WITNESS: Correct.

15 THE COURT: What was the supervisor's name?

16 THE WITNESS: I believe ultimately I sent it to Ron

17 Stitzel is who I sent the letter to.

18 BY MR. MAYERSON:

19 Q Sir, was Ron Stitzel the property damage
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20 specialist in charge of blue ribbon operations at that time?

21 A As far as I understand, that's correct.

22 Q And Mr. Stitzel attached to my letter of

23 representation dated November 11th, 1997, is your claim log

24 entry, I am sorry, of November 3rd, 1997, is your claim log

25 entry that same date, correct?

316

1 A Yes, correct.

2 Q And so therein you notified your supervisor at

3 Nationwide that Mr. Mayerson was preparing a complaint

4 against Lindgren?

5 A Correct.

6 Q And that he wants a copy of the file?

7 A Correct.

8 Q And you indicated that you would have to check

9 with management as to whether or not you could turn over the

10 repair documents to me?

11 A Correct.

12 Q And that you would call and you wanted a call

13 back ASAP?

14 A Correct.

15 Q Can you tell me why if all I wanted was the

16 repair estimates, photographs, etc., why you needed to check

17 with management to supply those documents to me?

18 A Well, because this would be dealing in a realm

19 that I wasn't familiar with. I generally don't have

20 correspondence with attorneys as far as, you know, what may
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21 or may not be relevant or I just --

22 Q Are you done?

23 A Yes.

24 Q Did your decision to check with management

25 have anything to do with the fact that this vehicle had
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1 originally been as a total loss?

2 A Absolutely not.

3 Q Did that have anything to do with the fact

4 that it was in the blue ribbon repair program?

5 A Absolutely not.

6 Q Did you send me even an estimate following

7 your receipt of my letter of November 3rd, 1997 within a

8 month?

9 A I'm not sure if I did or not

10 Q Isn't it true on November 25th, 1997 I faxed

11 you a reminder letter that I was requesting certain

12 information and to date I have not been privileged with a

13 response?

14 A I don't recall that specifically, no.

15 THE COURT: Mr. Mayerson, is that all really that

16 important? We are trying to move along here and get all of

17 your testimony here, and I'm trying to help you. The fact of

18 the matter is he got a letter and called his supervisor. He

19 is like most people, don't want to deal with lawyers. If I

20 can avoid it, give it to somebody else. Let's go. Next
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21 question.

22 BY MR. MAYERSON:

23 Q Then I wrote you another letter citing to the

24 Unfair Insurance Practices Act, we expected a response in 10

25 days.
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1 A Again, I'm not -- it could have very possibly

2 been.

3 Q On December 2nd, 1997 you did supply us a copy

4 of the appraisal dated September 20th, 1996, correct?

5 A I believe.

6 Q And that is part of Exhibit 6, is it not, your

7 cover letter with the fax confirmation at the top?

8 A I'm with you, yes.

9 THE COURT: Which is a separate page stapled to

10 Exhibit 6 letter; is that correct?

11 THE WITNESS: Correct.

12 BY MR. MAYERSON:

13 Q When I requested this information that was the

14 only thing that you had in terms of appraisals or

15 supplements, correct?

16 A Yes.

17 Q So you didn't have any supplement wherein

18 Lindgren decided it didn't have to replace the frame rail or

19 the apron panel with new parts, correct?

20 A Yeah, I would not have had that information.

21 Q And this is well a year after the accident,

R. 1019a



22 correct?

23 A Yes.

24 Q And, in fact, it's almost a year after the

25 vehicle was returned to the Bergs, correct?
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1 A Yes.

2 Q So you as the auto assigned appraiser had no

3 idea that Lindgren had decided it wasn't going to replace the

4 frame rail and apron panel?

5 A Correct.

6 Q The frame rail and apron panel are structural

7 components, correct?

8 A Yes.

9 THE COURT: Having to do with structural repairs

10 as we have been defining it?

11 BY MR. MAYERSON:

12 Q Can you explain to the jury --

13 THE COURT: That's a question. It's that simple.

14 How many of you are repair people on that jury? You know

15 what I mean? I'm trying to get the jury to understand what

16 this is.

17 MR. HY MAYERSON: I think he answered yes to your

18 helpful question. Perhaps you didn't hear him.

19 THE COURT: Okay. That's fine. As long as the jury

20 heard. Next question.

21 BY MR. MAYERSON:
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22 Q Sir, I'm handing you Exhibit 4. Do you

23 recognize those two photographs?

24 A Yes.

25 Q Are those photographs that you took I believe
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1 that to be yours?

2 A Yes.

3 Q Are those photographs that were taken by

4 Lindgren or don't you know?

5 A I don't really know, but I'm pretty sure I

6 took these pictures.

7 Q Were you not supplied with a digital camera in

8 1996 by your employer, Nationwide?

9 A I don't remember that. I don't know.

10 Q That's not a digital picture though, correct?

11 A I'm assuming these are polaroid pictures by

12 the impression of a staple underneath the pictures.

13 Q I asked you whether or not Mrs. Berg had

14 requested from you an extension on the rental and I would

15 just like you to refer to a claim log entry you made on

16 October 11th, 1996 on Page 57.

17 A Your question was if --

18 Q If that refreshes your recollection as to

19 whether or not Mrs. Berg requested an extension on the rental

20 coverage?

21 A Yes, it refreshes my memory; and, yes, she did

22 request a rental extension.
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23 Q Do you have any idea whether or not you

24 granted that request?

25 A I don't know. I did refer that to a
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1 management decision.

2 Q Did you know that the only other vehicle the

3 Bergs had was a panel van with two bucket seats in the front?

4 A I did not know that.

5 Q During the rest of the repair period did you

6 know that Mrs. Berg and their son was sitting on the floor

7 without a safety belt?

8 MR. COHEN: Objection. Relevance, the length of the

9 period of time they had a rental vehicle for.

10 THE COURT: Overruled. I guess the answer is no. Go

11 ahead.

12 THE WITNESS: No.

13 BY MR. MAYERSON:

14 Q I'd like to refer you to a claim log entry

15 that was directed towards you on Page 0014 dated December

16 2nd, 1997.

17 A Okay. I'm on that page.

18 Q I see a lot of information on there. It looks

19 as if an e-mail was going around involving this matter

20 Beverly Carlson, Steve Potosnak, Ron Stitzel and yourself; is

21 that correct?

22 A Yes.

R. 1022a



23 Q And this is the same date you supplied us the

24 appraisal of September 20th, 1996, correct?

25 A I am sorry, say it again.
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1 Q Can you tell us who all of those people are?

2 A Well they would all be employed of Nationwide.

3 Q All supervisors? Let's start with Steve

4 Potosnak in this case.

5 A I assume that Steve Potosnak in this case was

6 a manager in some respects of the blue ribbon program.

7 Q And Ron Stitzel?

8 A The same, a manager in the blue ribbon repair

9 program.

10 Q And Beverly Carlson?

11 A I believe she was also in the blue ribbon

12 repair program as a contact person.

13 Q So when you sent me this fax on December 2nd,

14 1997, which is the appraisal, why do we need all of the

15 supervisors involved for that exercise, if you know?

16 A I do not know.

17 MR. MAYERSON: Thank you, Mr. Witmer. No further

18 questions.

19 THE COURT: Any examination?

20 MR. COHEN: Yes.

21 CROSS-EXAMINATION

22 BY MR. COHEN:

23 Q Mr. Witmer, see if we can start from the
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24 beginning and make some sense out of this.

25 MR. MAYERSON: Your Honor --
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1 BY MR. COHEN:

2 Q You have the claims log in front of you?

3 A Yes.

4 Q I want to direct your attention to page number

5 67. Look at the top right-hand corner, I believe, on the

6 copy that Mr. Mayerson handed you with the maybe half dozen

7 pages in from the back.

8 A Yes, I'm at Page 67.

9 Q And let me direct your attention to the entry

10 September 20th, 1996 at 1:49 p.m. Do you see that?

11 A Yes.

12 MR. HY MAYERSON: Sir, what page are you on, sir?

13 MR. COHEN: 67.

14 MR. HY MAYERSON: Thank you.

15 BY MR. COHEN:

16 Q Was Jennifer Coffman an appraiser or

17 Nationwide phone adjustor?

18 A I believe at that time she was a phone

19 adjustor, I believe.

20 Q Would she have been the one who actually

21 looked at the car?

22 A No.

23 Q Who would have been the one who actually
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24 looked at the car at this time?

25 A I would have.

324

1 Q Referring to September 10th -- but she is

2 entering that log note?

3 A Lindgren looked at the car.

4 Q And Lindgren is the body shop that the Bergs

5 went to?

6 A Correct.

7 Q And who was Mr. Joffred?

8 A The body shop manager at the body shop, at

9 Lindgren.

10 Q Would he have been the one who did the initial

11 estimate or appraisal of the Bergs' vehicle?

12 A Yes.

13 Q Now the log note here says, Total loss. Car

14 is at Lindgren. Date of estimate.

15 A Correct.

16 Q Who would have entered that specific log?

17 A This is by Jennifer Coffman.

18 Q Do you know based on that log note whether or

19 not the car was, in fact, a total loss?

20 A No.

21 Q In your experience as an adjustor do you know

22 whether or not Jennifer Coffman would have known that that

23 car was a total loss?

24 MR. MAYERSON: Objection, Your Honor. Calls for
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25 speculation.
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1 THE COURT: Overruled.

2 THE WITNESS: I am sorry.

3 BY MR. COHEN:

4 Q In your experience as an adjustor do you know

5 whether or not Jennifer Coffman would have known for sure

6 that vehicle was a total loss?

7 A No, she wouldn't have known.

8 Q Is she just reporting what Lindgren thought

9 the vehicle may have been?

10 A Yes.

11 Q Now let me direct your attention to --

12 MR. COHEN: Your Honor, if I may?

13 THE COURT: Go ahead.

14 MR. COHEN: Your Honor, we would like to mark this

15 for identification purposes. It's the claim log.

16 MR. MAYERSON: Your Honor, I don't know that -- I've

17 gotten piecemeal the claim log.

18 THE COURT: Let's have a sidebar.

19 (Whereupon, the following discussion was held on the

20 record at sidebar.)

21 THE COURT: What is this?

22 MR. COHEN: This is the claim log.

23 THE COURT: It's just one of them. Oh, I thought you

24 said claim logs.
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25 MR. COHEN: I've got copies for everyone. Your
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1 Honor, --

2 THE COURT: Just a second. Even though we are

3 marking exhibits consecutively the person who is submitting

4 the exhibit, that person's exhibit you will not ask for the

5 admission of that into evidence until you get into your own

6 case. Do you understand that?

7 MR. COHEN: Yeah.

8 THE COURT: In other words, you are not going to have

9 this admitted into evidence until the plaintiffs' case --

10 MR. COHEN: That's fine. I would still like to be

11 able to show the jury my blow ups of this as a question to

12 the witness so they can follow along. I mean I may move his

13 testimony into my case. I may not.

14 THE COURT: During your own case.

15 MR. COHEN: I may not recall him.

16 THE COURT: You are going to have to recall him if

17 you are going to use boards or show anything to the jury so

18 you have to recall him as your own witness and then you can

19 put the boards up, take the curtains down, as I said before,

20 and undo that but not in the plaintiffs' case.

21 We are going to let the plaintiff prove his case.

22 Now as the judge when you make your motions, which I'm sure

23 you will in the plaintiffs' case, whether or not it is

24 sufficient for these claims to go to the jury, I've got to

25 concentrate on the evidence that is in the record.
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1 MR. COHEN: If Mr. Mayerson has already marked an

2 exhibit and has questioned a witness on it and I want to

3 cross-examine him on it --

4 THE COURT: Absolutely.

5 MR. COHEN: I've got a board for that. I'm not

6 moving that.

7 THE COURT: You've got a board for that?

8 MR. COHEN: Exhibit -- November 3rd letter.

9 THE COURT: He has already marked it as an exhibit

10 which to me, as you know, indicates that he is going to move

11 for its admission into evidence. Then, yes, you may use that

12 board.

13 MR. COHEN: That's fine.

14 MR. MAYERSON: It is a complete letter?

15 MR. COHEN: Yes.

16 MR. MAYERSON: Your Honor, I filed a motion for

17 sanctions asking for that didn't have visible redactions and

18 the Court granted that motion in order for Nationwide to

19 produce a copy with the visible redactions. I got piecemeal

20 pages and pieced them together. I think that would be the

21 more appropriate copy to mark as an exhibit so that we have a

22 better record of what really happened.

23 MR. COHEN: There is no claim on it. I'm not asking

24 him on redactions. That issue has been resolved. This is

25 the evidence that I want to present to the witness.
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1 THE COURT: Where are the redactions?

2 MR. MAYERSON: You can't tell. That's the point.

3 THE COURT: We shouldn't put something that is -- who

4 ordered that that information be given? Was that Judge --

5 MR. COHEN: That was you.

6 THE COURT: That was me. I don't remember. All

7 right.

8 MR. COHEN: That was for discovery purposes, Your

9 Honor.

10 THE COURT: Discovery purposes. Well then I think we

11 ought to put the exhibit in that does not have anything

12 redacted so that it is complete and accurate.

13 MR. MAYERSON: That has the visible redactions.

14 THE COURT: Visible?

15 MR. MAYERSON: Black on white.

16 THE COURT: I don't think --

17 MR. COHEN: These are redacted. For example, this

18 log was redacted. You sustained our redactions. You never

19 made us unredact it. We are not presenting that information

20 to the jury.

21 MR. MAYERSON: Your Honor, I think this is an

22 appropriate time to address something. These are not

23 privileged information. These are claim log entries they

24 have claimed are privileged. The Court has --

25 MR. COHEN: You have argued this three times.
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1 MR. HY MAYERSON: Let him finish talking, please.

2 MR. COHEN: Your Honor, we went over this with Judge

3 Lash.

4 MR. MAYERSON: You ordered 1999 for discovery

5 purposes.

6 THE COURT: For discovery purposes. I didn't say in

7 that order the unredacted copy is what should be used as an

8 exhibit during the trial.

9 MR. MAYERSON: I understand that. You ordered them

10 to produce subject to only the attorney/client privilege and

11 therefore they redacted entries for the date of loss.

12 THE COURT: This is Exhibit 8. We will deal with

13 that later.

14 (Whereupon, sidebar concluded.)

15 (Claim Log - marked for identification as Exhibit 8)

16 BY MR. COHEN:

17 Q Mr. Witmer, you've been handed a document

18 marked or identified as Exhibit number 8?

19 A Yes.

20 Q Is that the claim log for the Bergs?

21 A Yes, it is.

22 Q Now, let's go back to Page 67. That's going

23 to be the second page from the end.

24 A Yes.

25 Q Let me refer you to --
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1 THE COURT: These pages are not numbered.

2 MR. COHEN: I am sorry, Your Honor.

3 THE COURT: These pages are not numbered.

4 MR. COHEN: They are at the top right-hand corner of

5 every page is a page number.

6 THE COURT: Oh, all right. I see.

7 BY MR. COHEN:

8 Q Referring you to the entry 9/10/96 at 1:50.

9 A Yes.

10 Q How long after the previous log note that we

11 just talked about is that log note?

12 A One minute.

13 Q One minute?

14 A Yes.

15 Q And can you read that log note to the jury,

16 please?

17 A Says, Shop asked for tear down time. Talked

18 to Ron. Gave okay, if total and a bunch of dots. Shop will

19 forward estimate and photos.

20 Q It says gave okay if total?

21 A Correct.

22 Q Does that suggest to you that maybe the car

23 was not definitely a total?

24 A Correct.

25 Q Why would a shop be asking for tear down time?
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1 A Tear down time would be removing damaged parts

2 from the vehicle in order to gain access to visually see

3 other parts that otherwise would be hidden. So it's to get a

4 better scope of the damages.

5 Q It is, typically based on your experience, to

6 do a tear down before making a determination that a vehicle

7 is a total loss?

8 A Yes.

9 Q In your experience as an adjustor would it be

10 premature to a total loss without doing a tear down?

11 A Yes, it would be.

12 Q Based on this claim log from September 10th

13 the shop is asking for tear down. What does that mean?

14 A Well I think that also means that they are

15 requesting payment. I would infer that to mean that their

16 shop asked for tear down time meaning they want paid to do

17 that to tear the vehicle apart.

18 Q Why is it they would have to specifically ask

19 for separate payment for tear down time?

20 A If in the event that it was -- if they would

21 tear down the vehicle and Nationwide would have deemed it a

22 total loss, then that would be something that we could

23 reimburse them for that time to do that.

24 Q But what if the car -- what if they repaired

25 the car, would they get reimbursed for tear down at that
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1 point?

2 A No.

3 Q Why is that?

4 A Well, because they are repairing the vehicle.

5 They have to do those operations anyway. They have to remove

6 those damaged items.

7 Q Mr. Witmer, do you have Exhibit number 6 in

8 front of you?

9 A Yes.

10 Q This is the estimate for the Berg vehicle?

11 A Yes.

12 Q And did you prepare this or did Lindgren

13 prepare this?

14 A Lindgren prepared it.

15 Q Did Lindgren prepare this before or after you

16 sold the vehicle?

17 A This would have been before.

18 Q So is it fair to say before you sold the

19 vehicle Lindgren had made a determination that the car could

20 be repaired based on the fact that there is a repair

21 estimate?

22 A Yes.

23 Q Take a look at that repair estimate and just

24 tell me where on that repair estimate does it say that the

25 vehicle was a total loss?
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1 A It does not state that.

2 Q I am sorry?

3 A It does not state that it is a total loss.

4 Q Where on this estimate does it say that the

5 vehicle is not repairable?

6 A Nowhere does it say that it is not repairable.

7 Q If you could, turn to Page 64 of the claim log

8 in front of you. Got it?

9 A Yes.

10 Q Okay. And Mr. Mayerson questioned you on this

11 claim log as well. Do you recall that?

12 A Yes.

13 Q This is September 24th, 1996?

14 A Yes.

15 Q Would this be about the time that you went out

16 to take a look at the Bergs' vehicle at Lindgren?

17 A Yes.

18 Q Mr. Mayerson suggested that this was maybe two

19 weeks after your previous note of September 11th, 13 days

20 later. Does that sound right?

21 A Yes.

22 Q Tell me why it took you two weeks to get out

23 and look at the Bergs' vehicle?

24 A Well, I do know that around this time there

25 was actually a couple of hurricanes and that always means a

334

R. 1034a



1 lot of work for insurance people. But, like, hurricane Fran

2 was in around that time. It was extremely busy at the time.

3 Q To the best of your recollection was Hurricane

4 Fran September 5th, 1996?

5 A It probably was.

6 Q Somewhere around that time?

7 A Yeah, it was early in that time.

8 Q Was Hurricane Bertha right before that?

9 A Yeah, actually.

10 Q Was this claim from your particular geographic

11 area or from your office, the Bergs' claim?

12 A No. I primary handle claims in Lancaster

13 County.

14 Q Do you know why you were assigned to this

15 claim?

16 A I assume it was probably because they were

17 short in other areas. Most likely what happened was there

18 were other people that were reassigned to different

19 territories either on storm duties or other --

20 Q So your testimony is adjustors are being

21 reassigned to different areas to cover catastrophic losses

22 because of the hurricane?

23 A Yes.

24 Q Did you get out to the shop as quickly as you

25 could?
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1 A Yes.

2 Q You testified that based on your inspection of

3 the vehicle you did not believe that the vehicle was a total

4 loss, is that right?

5 A Correct. The vehicle is not a total loss.

6 Q And you talked about 50 percent of actual cash

7 value. Just for the jury's benefit, what is actual cash

8 value of a vehicle?

9 A Well, yeah, actual cash value would be the

10 value of the car in its present state. The retail value, you

11 know, of the car.

12 Q And is there some kind of comparison that you

13 do as an adjustor in determining total loss by comparing

14 actual cash value to the cost of repairs?

15 A Yeah, generally we use a guideline of 80

16 percent. If the estimate, you know, approaches that 80

17 percent of the actual cash value or the value of the vehicle

18 before it was involved in an accident, then at that point you

19 would have to really evaluate whether the vehicle is indeed a

20 total loss or repairable.

21 Q So if the cost of repairing a vehicle was say

22 110 percent of the actual cash value of the vehicle, what do

23 you do?

24 A Definitely total it.

25 Q Total it. What if the repairs were 10 percent
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1 of the actual cash value?

2 A Be repaired.

3 Q Why don't you total it?

4 A Well, it's not a total. It's definitely a

5 repairable vehicle.

6 Q Is it true that there has to be some threshold

7 otherwise it would be -- strike that. Strike that. Strike

8 that.

9 MR. MAYERSON: Objection. Leading.

10 MR. COHEN: I will withdraw the question.

11 BY MR. COHEN:

12 Q In this particular instance you say that the

13 repairs were approximately 50 percent?

14 MR. MAYERSON: Your Honor, objection. Leading.

15 MR. COHEN: I'm not leading. I'm reading the log

16 notes.

17 THE COURT: Overruled. Go ahead.

18 BY MR. COHEN:

19 Q You testified based on this note that the

20 repairs are approximately 50 percent of the actual cash

21 value?

22 A Correct.

23 Q Based on your review of that estimate how much

24 were the repairs that Lindgren said needed to be done?

25 A 12,300, 12,300 rounding.
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1 Q Based upon your formula what -- would that pay

2 -- peg the actual cash value at approximately?

3 A At about 50 percent.

4 Q So the actual cash value of the vehicle would

5 be, what, approximately?

6 A Approximately 25, 26,000.

7 Q Give or take a couple of thousand either way?

8 A Yeah.

9 Q But was it 80 percent of the actual cash

10 value?

11 A No, it is nowhere near total loss.

12 Q So you went out to Lindgren and you looked at

13 the car?

14 A Correct.

15 Q Who did you meet at Lindgren?

16 A Doug Joffred.

17 Q And he is the manager of Lindgren?

18 A Correct.

19 Q Mr. Joffred is the person who wrote the repair

20 estimate?

21 A Correct.

22 Q And what happened? Did you have a

23 conversation with Mr. Joffred?

24 A Yes. Yeah, we -- he took me out to the shop.

25 I inspected the vehicle, went over the estimate that they had
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1 prepared. During the course of the conversation he had
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2 mentioned that they don't have the machinery to repair the

3 vehicle. I said, well, then it needs to go to a shop that

4 can do those repairs primarily dealing with the structural or

5 unibody repairs to the vehicle.

6 Q Do you have any doubt -- I mean do you have

7 any reason to doubt that Mr. Joffred wasn't telling you the

8 truth with regard to having the right equipment to repair the

9 car?

10 A I assumed if he says he doesn't have it, he

11 doesn't have it.

12 Q And you wanted to send the vehicle out, why?

13 A Well, because the vehicle needed to be

14 repaired. And if they -- if they lacked the knowledge or

15 equipment or -- I can't really speak exactly which that is,

16 but then my conversation just in any conversation was then we

17 needed to get it to a place that can, to somebody who does

18 have the equipment and the expertise or whatever to repair

19 it.

20 Q Was your interest in getting this car repaired

21 quickly?

22 A Absolutely.

23 Q Why is that?

24 A Well, its our responsibility to, you know,

25 have the repair process -- it has already been established at
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1 this point the vehicle is not a total loss so now we have to
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2 work on getting the vehicle repaired or getting it back on

3 the road.

4 Q Would that be customer service benefit?

5 A Absolutely.

6 Q So does Mr. Joffred agree that the vehicle

7 should be sent out, sublet to K.C. to have the frame pulled?

8 A Yes.

9 Q Did he at any time say, no, I'm not doing

10 this, this car is a total loss?

11 A No.

12 Q At any time during your conversation with Mr.

13 Joffred did he demand that this car was a total loss?

14 A No.

15 Q Did you insist that this car was a --

16 MR. MAYERSON: Your Honor, he is leading the witness.

17 Objection.

18 THE COURT: Overruled.

19 BY MR. COHEN:

20 Q Did you insist the vehicle was a total loss?

21 A No.

22 Q Did you technically override Mr. Joffred's

23 decision to total loss this car?

24 A No.

25 Q Were you both in agreement that the vehicle
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1 should be sent to K.C. to have the frame repaired?

2 A Yes.
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3 Q And what was your understanding with Mr.

4 Joffred if the vehicle came back from K.C. and the frame

5 looked okay, what was the game plan?

6 A Well, then when the vehicle came back from its

7 necessary repairs then they would complete the job as far as

8 putting the parts on, painting the vehicle, and refinishing

9 it.

10 Q Do you know whether or not the vehicle did go

11 out to K.C.?

12 A No, I actually don't.

13 Q You didn't realize -- hear much about this

14 after you left the shop then?

15 A No.

16 Q Did Mr. Joffred ever call you to tell you that

17 there was a problem with the repairs?

18 A I don't ever remember that, no.

19 Q Did the Bergs ever call you to tell you there

20 was a problem with the repairs?

21 A I don't remember that.

22 Q Did the Bergs send you a letter?

23 A I don't remember.

24 Q Or call you telling you that the repairs were

25 delayed?
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1 A No.

2 Q Did anybody at any time during this time
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3 period before -- well certainly before December 30th, 1996

4 they got the car back, did anybody tell you that there was a

5 problem with the repairs?

6 A No.

7 Q You've testified during Mr. Mayerson's

8 questions with regard to a formula, repair formula?

9 A Right.

10 Q Does that formula take into account things

11 like sending a vehicle out, subletting a vehicle to another

12 body shop for repairs?

13 A No. And actually it's a -- to kind of clarify

14 my confusion with that earlier. Basically we use that as a

15 guideline so to speak to how long, you know, those repairs

16 might take place. But also it's kind of used to estimate

17 when you are initially writing the estimate to kind of

18 estimate how long rental car, you know, how long somebody

19 would be in a rental car. But, no, it does not take into --

20 there's lots of variables. It does not --

21 Q Does it take into consideration length of time

22 to get parts ordered?

23 A No.

24 Q Or send parts back?

25 A No.
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1 Q Or if there is a hurricane?

2 A No.

3 Q There is a lot of things it doesn't take into
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4 consideration?

5 A No.

6 Q Is it unusual in your experience as an

7 adjustor to have a situation where the body shop says it's

8 going to take "X" amount of time to repair a car but in the

9 final analysis it takes "Y" amount of time?

10 A It is quite frequent it takes longer.

11 Q It is unfortunate, but it happens?

12 A It is reality.

13 MR. COHEN: Your Honor, at this time I'd like to

14 present the letter to the jury via one of our boards, the

15 letter from Mr. Mayerson already marked as an exhibit and

16 question the witness on it.

17 THE COURT: Okay. What exhibit is it? What's the

18 number of it?

19 MR. COHEN: 7.

20 THE COURT: Wait a minute. Let's see that first.

21 Sidebar.

22 (Whereupon, the following discussion occurred at

23 sidebar.)

24 THE COURT: Is that a blow up of this letter?

25 MR. COHEN: I want the jury to see it.
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1 THE COURT: See it. It's right there. It hasn't

2 been admitted into evidence.

3 MR. COHEN: He has questioned this witness
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4 extensively --

5 THE COURT: You can question the same thing. No

6 board for that. This will take forever in a day. That's my

7 ruling. I've got to worry about moving this case along and

8 ending this week within a time frame that you said it could

9 be tried. Do you understand that? And I have the

10 responsibility of managing this courtroom, and I don't think

11 that that's necessary to have a board.

12 MR. COHEN: Am I going to have the opportunity to

13 present any evidence?

14 THE COURT: One by one I'm taking it, right? If I

15 see something significant that's in the letter that has to be

16 -- maybe the board is necessary to explain the testimony.

17 That's a different story.

18 MR. COHEN: Okay.

19 THE COURT: This is a simple one page letter, nothing

20 in it that requires pictures, boards, or anything else.

21 MR. COHEN: Okay.

22 (Whereupon, sidebar concluded.)

23 THE COURT: All right. Any further questioning?

24 MR. COHEN: I'm not done, Your Honor.

25 THE COURT: We are going to take a recess then.
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1 Members of the Jury, we will take the morning recess at this

2 time. Again, please don't discuss the case among yourselves.

3 (Whereupon, the jury left the courtroom at 10:45

4 a.m.)
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5 (Whereupon, a brief recess was taken.)

6 MR. COHEN: Your Honor, before we call the jury back

7 in and before we do this Mr. Mayerson advises that his next

8 witness is a woman by the name of Barbara Shuttlesworth.

9 First of all, she is the subject of one of our motions in

10 limine. She was identified late. She was never deposed.

11 Second of all, my understanding is that she is a

12 paralegal or secretary from Mr. Mayerson's office and from

13 what I understand Mr. Mayerson wants to have her testify,

14 authenticate internal office memos from Mr. Mayerson's file.

15 I'm not sure how he plans on getting that stuff into

16 evidence. I'm going to object to it and any of the testimony

17 of hers to the extent that her testimony --

18 THE COURT: When did you find out that he was going

19 to call her?

20 MR. COHEN: I am sorry?

21 THE COURT: When did you find out that he was going

22 to call her?

23 MR. COHEN: Fairly recently. I mean certainly after

24 close of discovery.

25 MR. MAYERSON: Before the pretrial conference, Your
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1 Honor.

2 MR. COHEN: After discovery and they were --

3 THE COURT: The close of discovery order, is that the

4 one by Judge Lash?
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5 MR. MAYERSON: Yes, Your Honor.

6 THE COURT: Exactly what does that order say?

7 MR. COHEN: She was identified August 30th this year.

8 THE COURT: August 30th of this year.

9 MR. COHEN: Judge Lash issued two orders, one from

10 the bench in September of '93 and then a written order in

11 March of this year saying --

12 THE COURT: Exactly what -- does he make a definite

13 --

14 MR. COHEN: Yeah, he closed discovery. Twice he did

15 it.

16 MR. MAYERSON: In response, if I may?

17 THE COURT: No. No. No. In answer to my question

18 is that what Judge Lash said? If that's what he said, that's

19 an order; and I am not about to rescind or override an order

20 by another judge on this bench.

21 MR. MAYERSON: Nationwide never asked for a list of

22 our witnesses.

23 THE COURT: That doesn't make any difference. Did he

24 say there is no further discovery?

25 MR. MAYERSON: I wasn't taking -- I didn't need any
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1 discovery from him.

2 THE COURT: She is not going to be called as a

3 witness now. Arrange for some other witness to be called.

4 We are going to bring the jury in and keep going here. Hold

5 them out there. We will hold off for a while. Find the
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6 order from Judge Lash.

7 Well this order has to do with whether or not any

8 further discovery would be permitted, and that's clearly

9 understood that it was not. Does that necessarily mean that

10 the plaintiff cannot call any other witness?

11 MR. COHEN: First of all, we asked for any witnesses

12 in our interrogatories and our discovery. If discovery was

13 closed, it precluded us from the ability to take their

14 depositions; otherwise, Mr. Mayerson can just present me with

15 a list of all kinds of witnesses two days before trial.

16 THE COURT: He did not do that. He gave you that

17 information prior to the pretrial conference.

18 MR. COHEN: But I was unable to take their

19 depositions because discovery had been closed at that point.

20 THE COURT: Is there an order?

21 MR. COHEN: Judge Lash's order says it --

22 THE COURT: This has nothing to do with the witness

23 list that he gave you at the time of the pretrial conference.

24 This matter was never raised in the pretrial conference.

25 MR. COHEN: The issue with regard to evidence and

347

1 witnesses was specifically raised on a number of times.

2 THE COURT: Specifically what do you want to do with

3 this witness?

4 MR. MAYERSON: Your Honor, in Nationwide's response

5 to our motion for summary judgment they attacked us by saying
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6 that plaintiffs attack on the blue ribbon program clearly

7 evidenced their motivation for this litigation to attack

8 Nationwide with the hopes of assessing its deep pockets when

9 they start attacking us as greed and shifting the focus onto

10 us and I went back to my file and I saw that wasn't accurate

11 at all. What we had was memos in our file. I was listing

12 reasons against naming Nationwide because it was going to

13 overcomplicate the case.

14 THE COURT: We are not going to get into any of that.

15 MR. COHEN: We have an order from Judge Lash dated

16 March 1st, 2004, no further discovery should be permitted in

17 this matter.

18 THE COURT: I understand that.

19 MR. COHEN: We couldn't --

20 THE COURT: And he recites that in his opinion on

21 September 8th, 2004, just because there is not additional

22 discovery permitted that doesn't mean that you can't call

23 additional witnesses. It may be, but that is not necessarily

24 so. That's what I was looking for.

25 MR. MAYERSON: Your Honor, if this becomes relevant
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1 later, I think that that is an exception to the hearsay rule

2 to show a course of conduct.

3 THE COURT: I doubt it will be. But if you want to

4 raise it again, why not. Not now.

5 MR. MAYERSON: Not in front of the jury it -- it

6 would be selfauthenticating --
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7 THE COURT: What document?

8 MR. MAYERSON: The internal document where we list

9 reasons.

10 THE COURT: I'm not going to go into the judgment the

11 same way the Superior Court matter in this case. If you want

12 to go into all of these things, you should have asked for a

13 three week trial. That's exactly what this should have been.

14 I just got finished postponing all of the arguments I

15 have for Friday, which I told you that was my miscellaneous

16 court day. So now I postponed that. I can't postponed

17 beyond because I don't have any dates until February.

18 Now keep that in mind. I keep repeating it. It is

19 in the record all over the place so the Superior Court knows

20 that that is a problem here. I have the responsibility of

21 managing my court schedule and this courtroom. The case, the

22 details of the case go with it such as deciding that I don't

23 want any boards which are going to delay this case by 5 or 10

24 or 15 more minutes or an hour.

25 Those are the decisions that I have to decide, I have
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1 to make. And I've just made some others with regard to this

2 additional witness. I don't want to hear anything about it

3 again. Let's get going, and that's it.

4 (Whereupon, the jury entered the courtroom at 11:10

5 a.m.)

6 BY MR. COHEN:
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7 Q Mr. Witmer, I just have a few more questions

8 to go over with you.

9 A Okay.

10 Q You have Plaintiffs' Exhibit number 7 in front

11 of you. That's the letter dated November 3rd, 1997?

12 A Yes.

13 Q Do you recall being asked some questions about

14 this letter by Mr. Mayerson?

15 A Yes.

16 Q Did you, in fact, receive this letter dated

17 November 3rd, 1997?

18 THE COURT: He said that he did. Next question.

19 Let's go.

20 MR. COHEN: All right.

21 BY MR. COHEN:

22 Q How long after you had anything to do with the

23 Bergs' claim did you receive this letter?

24 A I would say closer toward a year.

25 Q A year?
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1 A Yes, in around that time, yes.

2 Q Prior to receiving this letter had you

3 received any other letters of correspondence from Mr.

4 Mayerson --

5 A No.

6 Q -- with regard to the Bergs' claim?

7 A No.
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8 Q Or the Bergs?

9 A No.

10 Q Or Lindgren?

11 A No.

12 Q Let me direct your attention to the third

13 paragraph of that letter.

14 A Yes.

15 Q Could you please read that for the jury?

16 A Please direct all future communications

17 regarding this claim through my office. Please do not

18 contact Lindgren Chrysler-Plymouth as your communications may

19 have an impact on Mr. Berg's pending litigation against

20 Lindgren. If Lindgren contacts you, please direct them to my

21 office and/or forward their correspondence to my office for

22 further handling.

23 Q What was your understanding of that?

24 A To not contact Lindgren and to -- if I get any

25 other correspondence from anybody to put them through to Mr.
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1 Mayerson's office.

2 Q Had you not received this letter with that

3 instruction would it have been unusual for Nationwide or for

4 you to contact the body shop to find out what is going on

5 with the claim?

6 A No.

7 Q Would that have been something that you would
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8 have done normally?

9 A Sure, yes.

10 Q But because you got this instruction --

11 MR. MAYERSON: Your Honor, objection. Leading.

12 MR. COHEN: I'm just questioning.

13 THE COURT: Overruled. Go ahead.

14 BY MR. COHEN:

15 Q I will withdraw the question. The last

16 paragraph, the one that says I am, can you read that for the

17 jury, please?

18 A I'm preparing a complaint to be filed against

19 Lindgren and the Chrysler Corporation. I have retained an

20 expert to examine the vehicle. If Nationwide requires an

21 opportunity to examine the vehicle, please advise.

22 Q Okay. Can you tell me where in this letter it

23 says that Mr. Mayerson is preparing a lawsuit against

24 Nationwide?

25 A It does not state that.
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1 Q It doesn't say that. Okay. Can you tell me

2 where in the letter it says that Nationwide did anything

3 wrong?

4 A It does not state anything to that effect.

5 Q The first paragraph starting with please be

6 advised, could you please read that?

7 A Please be advised that this office represents

8 Daniel Berg in regard to a claim being presented against
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9 Lindgren Chrysler-Plymouth arising out of faulty repair work

10 done at their facility.

11 Q Okay. Doesn't say anything about Nationwide

12 in that paragraph?

13 A No.

14 MR. COHEN: Thank you. No further questions.

15 THE COURT: Mr. Myers. Incidentally, counsel, you

16 see how well this worked without a big board. I want that in

17 the record also.

18 CROSS-EXAMINATION

19 BY MR. MYERS:

20 Q Mr. Witmer, do I understand from your

21 testimony that it would not be within Nationwide's policy to

22 simply accept the advice of a body shop that a vehicle is a

23 total loss?

24 A Correct.

25 Q That that would always trigger some further
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1 investigation by Nationwide; is that correct?

2 A Absolutely it does.

3 Q And that would involve either a review of

4 photographs that may have been sent to Nationwide or the

5 personal inspection by a representative of Nationwide; is

6 that correct?

7 A That's correct.

8 Q And in this case there was such a personal
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9 review and it was done by you; is that correct?

10 A That's correct.

11 Q And, Mr. Witmer, am I correct that Nationwide

12 makes the ultimate determination as to whether or not the

13 vehicle is to be repaired?

14 A That's correct.

15 Q Or declared a total loss?

16 A That's correct. It falls on the insurance

17 company.

18 Q And if you look at Page 64, I think, of

19 Exhibit number 8 I think you've already testified this is a

20 note dated or an entry dated September 25th of '96. You've

21 already testified that this entry was made after having

22 reviewed Exhibit 6. That was the damage report of September

23 20th of '96, am I correct?

24 A Yes. Yes, the estimate, correct.

25 Q And that was after you had inspected the
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1 vehicle at the Lindgren premises; is that correct?

2 A Correct.

3 Q And either on the 24th or at least you are

4 acknowledging on the 25th you authorized that the vehicle

5 would be taken to a facility other than Lindgren for the

6 purpose of dealing with unibody frame repairs; is that

7 correct?

8 A Correct.

9 Q And that decision had to do with the equipment
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10 issue whether there was sufficient equipment at Lindgren to

11 pull the frame; isn't that correct?

12 A Correct.

13 Q And did you specifically with Mr. Joffred

14 discuss the shop to which the vehicle would be sent?

15 A No, I let that decision up to him as far as

16 what shop to go to.

17 Q So at that time you didn't know it was going

18 to K.C. Auto Body or Joe's Car Repairs, is that fair to say?

19 A Correct.

20 Q Now with regard to this issue of the total

21 loss if you will look back on Page 65 the notation on

22 September the 11th of '96 at 3:46 p.m.

23 THE COURT: What page?

24 MR. MYERS: Page 65, Your Honor.

25 BY MR. MYERS:
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1 Q Would you agree with me, Mr. Witmer, this is

2 an entry made by you?

3 THE COURT: What date?

4 THE WITNESS: Yes.

5 MR. MYERS: September 11th, Your Honor, at 3:46 p.m.

6 THE COURT: Page 65. Okay.

7 BY MR. MYERS:

8 Q Do you have that, Mr. Witmer?

9 A Yes, I do.
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10 Q Would that be your entry?

11 A 9/11/1996, 3:46, correct.

12 Q Would that reflect a telephone discussion

13 between you and PM, is that policyholder?

14 A Correct.

15 Q And on that date did you discuss with Mr. Berg

16 the issue of whether this vehicle would or would not be a

17 total loss, if you recall?

18 A I think it more -- the conversation is of my

19 assignment that the contact person for the claim.

20 Q Would that be the assignment of the vehicle

21 to, oh, to you?

22 A Correct.

23 Q Had nothing to do with whether the vehicle

24 would be repaired or declared a total loss, is that your

25 recollection?
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1 A Correct. That's what I recall.

2 Q Okay. Fine. Now do you have Exhibit 6 before

3 you, sir?

4 A Yes.

5 Q If you will on Exhibit 6 it would be Page 6 of

6 Exhibit 6. It would be the next to the last page. Do you

7 see line item looks like 187 and 188?

8 A Yes.

9 Q Were those line items refer to time allowances

10 for unibody repair?
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11 A Yes, they do.

12 Q And they total nine hours, am I correct?

13 A Correct.

14 Q Now, sir, by the way these -- this damage

15 report is this filed electronically?

16 THE COURT: This is a damage report or a repair

17 report?

18 MR. MYERS: It says damage report at the top, Your

19 Honor.

20 THE WITNESS: It is filed electronically.

21 BY MR. MYERS:

22 Q Are these items submitted electronically to

23 Nationwide by the body shop?

24 A I'm not sure. I don't believe so.

25 Q You are not sure. Are bills submitted
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1 electronically?

2 A Again, I'm not sure. I assume, no.

3 Q You assume, no?

4 A I assume they are not. I assume they are

5 e-mailed or faxed or mailed.

6 Q Well when, I am sorry, when I say

7 electronically, I am supposing it is some sort of e-mail,

8 which I suppose to be an electronic transmission.

9 A Yes, then that could be.

10 Q All right. Does Nationwide have in place the
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11 capacity and the practice of body shops who authorize to do

12 their work for Nationwide sending their reports

13 electronically by e-mail?

14 A I would assume that they do, yes, yes.

15 Q And that would have been true in or about the

16 time that this vehicle was subject to repair, is that not

17 correct?

18 A I assume that that would be correct.

19 Q And those electronic submissions are not

20 necessarily reflected in the activity log, am I correct?

21 A I do not believe they are.

22 Q In other words, we don't see in this activity

23 log a copy of what is reflected in Exhibit 6, am I correct?

24 A Correct.

25 Q Now if you will on Page 39 of your log I'm
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1 going to look at Page 38 and 39, sir, so if you will get them

2 together. On Page 38 just below the reference to a telephone

3 contact with Mr. Mayerson on November 11th of '97 is there an

4 entry for a May the 1st of '97?

5 A Yes.

6 Q Is that an entry it says Stitzer, and it has

7 Witmer, D. Do you know who made that entry?

8 A I believe Stitzel would be Ron Stitzel.

9 Q And that entry authorized the payment of

10 $160.33 to Lindgren, am I correct?

11 A Correct.
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12 Q That would be related to this vehicle, am I

13 correct?

14 A Yes.

15 Q Now the ensuing page, Page 39, you see an

16 entry of April the 14th of '97?

17 A Yes.

18 Q And that also has the name Stitzer and it has

19 Witmer, D., am I correct?

20 A Correct.

21 Q And that authorized the payment of $11,975.66

22 to Lindgren; is that correct?

23 A Correct.

24 Q And that would be -- both of those checks that

25 were approved would have been issuance of payment to Lindgren
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1 for repair of the Berg vehicle, am I correct?

2 A Correct.

3 Q If I'm not mistaken, Nationwide is a kind of

4 company that wouldn't authorize payment of a bill without

5 actually having a bill, am I correct?

6 A Correct.

7 MR. MYERS: If I may approach the witness, Your

8 Honor?

9 BY MR. MYERS:

10 Q Mr. Witmer, if I understood you correctly,

11 you, in response to an earlier question, you weren't sure
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12 whether you had ever seen or know of a supplemental report;

13 is that correct?

14 A Correct.

15 Q Are electronic billings necessarily received

16 by the adjustor?

17 A They could be.

18 Q I'm going to show you a document that bears

19 the indication, would you agree, in the upper left-hand

20 corner it says, Supplement report?

21 A Correct.

22 Q I want you to look back at Page 10 of that

23 document. I think we have it right there.

24 A Yes.

25 Q Is there a line item that says net cost of
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1 repairs $11,975.66?

2 A That's correct.

3 Q Would that suggest to you given that

4 Nationwide -- I will withdraw that question for just a

5 moment. I'm going to show you another set of documents.

6 Would you agree with me that that shows the front and the

7 back of two checks that were issued by Nationwide to

8 Lindgren?

9 A That's correct.

10 Q The one for $160.33 and the other for

11 $11,975.66?

12 A Correct.
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13 Q And would that suggest to you that Nationwide

14 had received a supplement report that would have included a

15 bill for the amount of $11,975.66?

16 A Correct.

17 Q Thank you. Now, sir, with regard to the

18 letter that is dated November 3rd of '97 that you received

19 from Mr. Mayerson is there anywhere in that letter that Mr.

20 Mayerson indicates that as Nationwide's insureds and as

21 participants in the Nationwide blue ribbon repair program the

22 Bergs want Nationwide to do something on their behalf under

23 that program?

24 A No.

25 Q Likewise in your telephone conversation with
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1 Mr. Mayerson of the same date, November 3rd of '97, did you

2 log anything or do you recall any communication with Mr.

3 Mayerson in which he indicated that he wanted you to do

4 something on behalf of his clients under the provisions of

5 the blue ribbon repair program?

6 A Not that I'm aware of, no.

7 Q Had such a request been made would Nationwide

8 have done that?

9 A Yes.

10 MY MYERS: Thank you.

11 THE COURT: Mr. Huckabee.

12 CROSS-EXAMINATION
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13 BY MR. HUCKABEE:

14 Q Mr. Witmer, Nationwide paid Lindgren for the

15 repairs of the Berg vehicle?

16 A Correct.

17 Q Did Nationwide ever pay K.C. Auto for doing

18 any work on the Berg vehicle?

19 A To my knowledge, no.

20 MR. HUCKABEE: Thank you.

21 REDIRECT EXAMINATION

22 BY MR. MAYERSON:

23 Q Following the line of questioning regarding

24 the letter of November 3rd, 1997, I think you agreed with

25 counsel for Lindgren that it didn't ask Nationwide to do
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1 anything. That's not actually accurate, is it? Don't we ask

2 for some repair documents --

3 MR. MYERS: Objection, Your Honor. That wasn't my

4 question.

5 THE COURT: That's correct. That wasn't his question

6 or his answer. Next question.

7 BY MR. MAYERSON:

8 Q Sir, does that letter reference the blue

9 ribbon repair program at any point?

10 A No.

11 Q In fact, all it does say is that we are

12 contacting you because you were the claim handler?

13 A That part is right.
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14 MR. COHEN: One final question, Your Honor. Oh, I am

15 sorry.

16 BY MR. MAYERSON:

17 Q Sir, who was the appraiser for the Bergs'

18 loss?

19 A With the definition of appraiser?

20 Q Who appraised the Bergs' loss on that

21 appraisal that's marked as an exhibit?

22 A The body shop.

23 Q Is his name Doug Joffred?

24 A Yes.

25 Q Was he the person that Nationwide assigned to
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1 appraise this loss?

2 A Yes. Initially, yes. Yes.

3 Q You never appraised the loss did you?

4 A I did not create an estimate of repair, no.

5 Q But you were a licensed appraiser at the time,

6 correct?

7 A Correct.

8 Q So at the time that you contacted Mr. Joffred

9 to discuss his decision about the vehicle you were aware that

10 requirements of state law regarding interfering with the

11 appraisal of a loss, correct?

12 MR. COHEN: Objection, Your Honor. This is beyond

13 the scope of my direct examination.
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14 THE COURT: That's correct.

15 MR. MAYERSON: Your Honor --

16 THE COURT: That's correct. Let's go.

17 BY MR. MAYERSON:

18 Q Sir, during your examination do you agree that

19 who makes the decision about whether or not a vehicle is a

20 total loss Nationwide employees or the assigned appraiser?

21 A Ultimately it's the decision of the insurance

22 company, some employee of the insurance company.

23 THE COURT: So that's --

24 THE WITNESS: It would be me in this instance.

25 BY MR. MAYERSON:
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1 Q And not the assigned appraiser, is that your

2 testimony?

3 A If the assigned appraiser -- not assigned

4 appraiser -- if the assigned appraiser means Doug Joffred --

5 Q It is appropriate for you to go and discuss

6 the decision -- on the decision of a vehicle of a total loss

7 or not in the blue ribbon program -- I will withdraw that.

8 MR. COHEN: Objection.

9 BY MR. MAYERSON:

10 Q Isn't it true that the decision to declare a

11 vehicle a total loss includes a decision that the appraised

12 value of the loss shall be the -- rather that if at the time

13 the vehicle cannot reasonably be repaired to its condition

14 just prior to the damage in question being incurred then it's
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15 a total loss? In other words, it's not just a function of

16 money, it could be a constructive total loss?

17 A That's correct.

18 Q Could you tell the jury what a constructive

19 total loss is?

20 A Constructive total loss would be that the

21 repairs -- the damages to the vehicle make it such that it

22 could not be returned to its preloss condition.

23 Q That's accounted for in the Pennsylvania

24 Insurance Regulations, correct?

25 MR. COHEN: Objection.
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1 THE COURT: Overruled.

2 THE WITNESS: I assume that it is. I don't recall

3 exactly.

4 BY MR. MAYERSON:

5 Q When we talked about tear down time there is

6 nothing in that log note to calculate whether or not the shop

7 was asking for tear down --

8 THE COURT: You are going way beyond your direct

9 examination, and I've allowed you some questions. But we

10 can't keep going back and forth and back and forth.

11 BY MR. MAYERSON:

12 Q You never discussed the total loss with the

13 Bergs, right?

14 A No, I wouldn't have. The vehicle is not a
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15 total loss.

16 Q But you had a conversation with them, correct?

17 A Yes.

18 Q You never discussed with them that the vehicle

19 was going to K.C. Auto Body, correct?

20 A I don't recall that directly, no.

21 Q Now you have said that it was appropriate that

22 the delays occurred because of the hurricane I think was your

23 testimony.

24 MR. COHEN: Objection. That misstates his testimony.

25 He didn't say it was appropriate.
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1 MR. MAYERSON: It was unfortunate.

2 THE COURT: It may have been for that reason as well

3 as it could have been for a lot of other reasons. Next

4 question.

5 BY MR. MAYERSON:

6 Q Sir, I'm just wondering about the request for

7 the extension of the rental. It would be seem reasonable

8 that you couldn't get out there to inspect this vehicle

9 because of the weather that perhaps a rental should have been

10 extended. Would that have been reasonable?

11 MR. COHEN: Objection. Beyond the scope of direct.

12 THE COURT: Overruled. I will allow the question.

13 THE WITNESS: The rental coverage, which is a 30 day

14 maximum rental coverage, is a contract coverage that they

15 undoubtedly purchased through Nationwide Insurance when they
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16 got their insurance policy; therefore, I certainly wouldn't

17 have the liberty of extending that contractual coverage.

18 BY MR. MAYERSON:

19 Q But you agreed you didn't go out and inspect

20 the vehicle for 20 days after the accident?

21 A I believe that that's correct.

22 Q And one last question regarding what

23 Lindgren's counsel was asking you about the repair documents.

24 Should the invoice for the parts match up with the parts

25 listed in the appraisal?
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1 A Yes -- the parts, yes, they would.

2 Q So if the parts on the estimate on the

3 supplement totaled $6,562 the invoice should also indicate

4 the same thing, right?

5 A Yeah, it should include the exact same parts,

6 correct.

7 MR. MAYERSON: Thank you, sir.

8 RECROSS-EXAMINATION

9 BY MR. COHEN:

10 Q Did Mr. Joffred ever indicate to you that this

11 vehicle, the Bergs' vehicle, was absolutely not repairable?

12 A He never said that.

13 Q I am sorry?

14 A He never said that.

15 Q Did he ever say it was a constructive total
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16 loss?

17 A No.

18 Q Mr. Joffred is an employee of Nationwide, is

19 he?

20 A No.

21 Q When you say that he was the appraiser

22 assigned, was he -- he wasn't employed by Nationwide?

23 A No.

24 Q He was the body shop that was given the

25 assignment to supply the estimate for this Bergs' case?
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1 A Correct.

2 Q If Nationwide determined that a vehicle was

3 not a total loss and it was repairable --

4 A You had --

5 Q -- the Bergs could make the decision to repair

6 the car or not repair the car, is that not correct?

7 A Yeah, that's correct.

8 Q It's their choice?

9 A Yes.

10 MR. COHEN: No further questions.

11 THE COURT: Okay. Thank you very much. Do you have

12 a short witness?

13 MR. MAYERSON: We have Mr. Steve Potosnak as on

14 cross.

15 STEVE POTOSNAK, sworn.

16 THE CLERK: State your name and address for the
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17 record.

18 THE WITNESS: My name is Steve Potosnak, 115 Points

19 Road in Mertztown, PA, 19539.

20 DIRECT EXAMINATION, as of cross-examination

21 BY MR. MAYERSON:

22 Q Mr. Potosnak, you were a property damage

23 specialist for the blue ribbon repair program at one time?

24 A That's correct, yes.

25 Q Are you still employed with Nationwide?
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1 A No, I am not.

2 Q Are you being represented by Nationwide today?

3 A No, I am not.

4 Q Did you have conversation with Nationwide to

5 prepare for your testimony today?

6 MR. COHEN: Objection.

7 THE COURT: What's the question?

8 MR. COHEN: Mr. Mayerson asked whether or not he had

9 conversations with counsel. We had conversations and they

10 had to do with matters.

11 THE COURT: That's a proper question. Let him answer

12 rather than you answer it.

13 THE WITNESS: Basically logistical questions

14 regarding the case.

15 MR. COHEN: Objection. Attorney/client privilege.

16 THE COURT: Overruled. He said he discussed the
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17 matter with you. Next question.

18 BY MR. MAYERSON:

19 Q Sir, what time period were you the property

20 damage specialist at Defendant, Nationwide's facility?

21 A At Lindgrens are you referring to?

22 Q Blue ribbon facility, Defendant, Nationwide's

23 blue ribbon facility?

24 A I'd have to look back at my records. I

25 believe it was '97 through June of '98, something like that.
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1 Q So at the time that the Bergs submitted a

2 claim under the blue ribbon repair program you were the

3 property damage specialist?

4 A No.

5 Q What was your position in November of '97?

6 A November of '97 without looking at the resume

7 I think I was a property damage specialist in November of '97

8 because '98 I was still in there until I think June of '98.

9 Yeah, I would say that.

10 Q That's the date that I sent you that

11 Nationwide -- the letter of representation, correct?

12 A I never saw a letter of representation; but I

13 understand from the testimony here that it was sent, yes.

14 Q You received e-mail correspondence from Mr.

15 Witmer when these letters of representation went out that are

16 documented in the claim log, correct?

17 A I don't recall receiving them but if they are
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18 there -- I might have received copies of them, carbon copied

19 to me.

20 Q In terms of how you were managing you were

21 managing Lindgren blue ribbon operations at that time,

22 correct?

23 A I was their reinspector late '97 through late

24 '98.

25 THE COURT: You were what? He was managing, what,
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1 for Lindgren?

2 MR. MAYERSON: The blue ribbon operations at the

3 Lindgren facility.

4 THE COURT: He was an employee of Lindgren at the

5 time?

6 THE WITNESS: No. Let me clarify that. I was

7 basically the reinspector for Nationwide Insurance that went

8 into Lindgrens to look at how their estimates were going and

9 how they were doing.

10 BY MR. MAYERSON:

11 Q Would you do this several times a month,

12 correct?

13 A That's correct, yes.

14 Q Did you provide monthly performance

15 evaluations to the shop to fill out?

16 A Yes.

17 Q The sole purpose was all on cost containment,
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18 correct?

19 MR. COHEN: Objection.

20 THE COURT: What's the objection?

21 MR. COHEN: To the reference of cost containment and

22 relevancy.

23 THE COURT: Overruled.

24 THE WITNESS: Based on accuracy, and how they were

25 generating their estimates, yes.
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1 BY MR. MAYERSON:

2 Q So on the written reports that you did there

3 was no criteria to measure quality of repairs, correct?

4 A The only way the quality repairs were

5 basically checked I only saw them on the front side when the

6 vehicle was damaged. I reinspected the vehicle, went over

7 the estimate with the shop, made sure everything was in line.

8 Very rarely did I see them on the backside unless there was a

9 complaint on the vehicle.

10 Q Sir, again, my question is, The written

11 reinspection reports do not have any criteria to measure the

12 quality of repairs in terms of what the Bergs would expect in

13 quality, correct?

14 A Again, only if there was a complaint filed

15 where we were addressing any type of quality issues.

16 Q So these random inspections that you did every

17 month were focused on the cost containment measures of the

18 program, correct?
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19 MR. COHEN: Objection. Leading. Again, this is not

20 one of our witnesses. There has been no demonstration --

21 THE COURT: Overruled. We've got to make some time

22 here. We are not coming in here Saturday and Sunday and you

23 don't want to come in tonight. Do you want to? I'm

24 available. Incidentally, I don't know if these other people

25 are willing to come in. I'm available. I got a "TiVo" set
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1 now. That's the point. Let's go. Move.

2 BY MR. MAYERSON:

3 Q Sir, isn't it true you called these evaluation

4 reports --

5 THE COURT: This should have been a three-week trial.

6 At the pretrial conference did you not you said four days at

7 the most, maybe five? As I just got finished saying, I will

8 tell the jury, I had a miscellaneous schedule for Friday and

9 over the recess I continued seven cases. That's all that I

10 can do.

11 I inconvenienced all of those people, all of those

12 other lawyers and everything else. And am I irritated by it?

13 You bet I am. You better start paying attention, all of you

14 'cause I'm not going to be what I was yesterday.

15 BY MR. MAYERSON:

16 Q You use the term report cards for the shops,

17 correct?

18 A Yeah, that was kind of a lingo we used for,
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19 sure.

20 Q You are also a licensed appraiser; is that

21 correct?

22 A That's correct.

23 Q So if you looked at an appraisal you would be

24 able to tell me what the problem was with the vehicle?

25 A Pretty carefully -- I mean, yeah, you can tell
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1 based on the estimate what type of damage was on the vehicle.

2 I mean you are looking at the vehicle and the estimate at the

3 same time. It is pretty obvious.

4 Q Sir, were you aware that within a week of the

5 car being returned to the Bergs, that's on January 2nd of

6 '96, that the vehicle was brought back because of the power

7 steering pulley was bent?

8 A I think I was only aware as per the deposition

9 originally. I really didn't have much to do with prior to my

10 inspection of the vehicle.

11 Q Would a problem with the power steering being

12 bent would that have anything to do with the drive training?

13 A Should not.

14 Q Do you think it had anything to do with the

15 steering here?

16 A I would have to say based on the damage that

17 is on the powering steering pulley the only way that can

18 happen is if the belt flew off, if it is going to rattle a

19 little bit. It shouldn't have anything to do with the
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20 steering gear. It is hard to say without seeing it though.

21 Q Please turn to Page 46 --

22 THE COURT: What are you handing him?

23 BY MR. MAYERSON:

24 Q I am sorry, sir, can you identify that for us?

25 A It's the deposition from, I guess, when you
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1 called me originally.

2 Q What was the date of that deposition?

3 A Wednesday, October 11th, 2000.

4 Q Can you read your deposition testimony there

5 and tell me whether or not your testimony is consistent with

6 your testimony there?

7 A Yeah, pretty consistent with what I just told

8 you.

9 Q I asked you if it would have anything to do

10 the steering gear and you said I can't say?

11 A Yeah, without seeing the damage of the power

12 steering pulley, which I never saw, I can't say for sure.

13 There is no way to tell that without being physically there

14 and seeing it.

15 Q That was your testimony in October of 2000?

16 A That's exactly -- its damage I have not seen.

17 Q You have to see the damage and see the vehicle

18 to give an accurate answer?

19 A Yeah, that's exactly what I told you. I'm
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20 telling you the same thing now.

21 Q You had inspected the vehicle on that date

22 rather than you had seen the vehicle previously?

23 MR. COHEN: Objection.

24 THE WITNESS: Prior to what date? I inspected this

25 vehicle one time. That was it. That was after the repairs
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1 were done.

2 BY MR. MAYERSON:

3 Q Isn't it true when you gave your deposition on

4 this date you knew that I didn't know that you inspected this

5 vehicle?

6 A That's not true. Everyone and their brother

7 knew I inspected this vehicle. You guys set it up. It was

8 set up by the policyholders, by their attorney to inspect

9 that for Nationwide. Bottom line, I don't know what you are

10 driving at --

11 Q And, sir, how about the work that K.C. Auto

12 Body did do you have any opinion about the quality of work

13 they did?

14 A I never saw the vehicle prior to when Lindgren

15 put it back together. I understand that K.C. did take the

16 vehicle and pull the unibody on the vehicle. I can tell you

17 what I saw on the reinspection was basically that the sheet

18 metal was still shifted to the one side. Whether or not that

19 had to do with what K.C. did or what Lindgren did, I can't

20 say. I can only tell you what I saw when I saw the vehicle.
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21 Q Isn't it true that you testified that you

22 couldn't answer my question because you had never saw the

23 vehicle after it was pulled?

24 A To clarify that I never saw the vehicle until

25 after all of the repairs were complete and the thing was down
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1 the road a year or so. If I would have seen the vehicle

2 after the vehicle was pulled, after K.C. did it, maybe I

3 could testify to that a little bit better but I did not see

4 that vehicle after it was pulled before it was reassembled.

5 MR. MAYERSON: Your Honor, may I request a sidebar?

6 THE COURT: Yes.

7 (Whereupon, the following discussion was held at

8 sidebar.)

9 MR. MAYERSON: Your Honor, at the time of this

10 deposition Nationwide was writing letters to us pre --

11 THE COURT: I'm not interested. This is his

12 testimony today. Do you understand that? You are turning

13 off this jury. I'm telling you right now.

14 MR. MAYERSON: The guy lied to me.

15 THE COURT: Doesn't make a difference whether he is

16 lying to you or not. Ask him specific questions and get

17 specific answers. Ask him specific questions and get

18 specific answers. The deeper you go into this thing, the

19 more you are going to regret it.

20 MR. MAYERSON: Your Honor, I appreciate everything

R. 1077a



21 that you are saying it's just when --

22 THE COURT: Go ahead.

23 MR. MAYERSON: When I'm cross-examining a witness and

24 being forced to refresh their recollection on cross-

25 examination --
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1 THE COURT: You do it anyway. Okay. So I will give

2 you all of the leeway.

3 MR. MAYERSON: Thank you.

4 THE COURT: Go ahead.

5 (Whereupon, sidebar concluded.)

6 BY MR. MAYERSON:

7 Q Sir, I asked you previously whether you were

8 aware that we didn't know about your inspection of April

9 28th, 1998 when you gave your deposition in the year 2000,

10 correct?

11 A I am sorry, repeat that.

12 Q Previously you testified that you had you

13 believed I was aware of your inspection of April 28th, 1998

14 when I took your deposition October of 2000, correct?

15 A Absolutely. If you look at the file you will

16 see that my log indicates in clear plain language the

17 inspection was set up by the policyholder's attorney. That's

18 you.

19 Q That log note was not produced to us until

20 2003, correct?

21 MR. COHEN: Objection.
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22 THE WITNESS: I have no knowledge of that. I'm an

23 appraiser.

24 BY MR. MAYERSON:

25 Q In the course of your deposition doesn't it
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1 become apparent we didn't have that log entry?

2 A That's your interpretation. I don't know what

3 they gave you. All I know is what I looked at on the

4 vehicle.

5 Q Isn't it true before I asked you this question

6 I requested if you looked at an appraisal you would be able

7 to tell what the problem is with the vehicle? Is it true

8 that your attorney interjected and said let me make the --

9 MR. COHEN: Objection. Objection. Objection.

10 Objection. Objection.

11 THE COURT: Overruled. Overruled. Overruled.

12 Overruled.

13 BY MR. MAYERSON:

14 Q Your attorney interjected and said, counsel,

15 let me make the objection on the record, if you are going to

16 start asking him an expert opinion about an appraisal he

17 didn't create nor a vehicle he looked at, I'm going to object

18 to him giving that opinion. He is not your expert. Didn't

19 you go on after that and testify that you didn't see the

20 vehicle?

21 THE WITNESS: It's pretty ridiculous.
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22 THE COURT: Answer the question, sir.

23 THE WITNESS: I'm not quite sure what -- how to

24 answer that. I mean I looked at the vehicle, yes. And it's

25 in the log, yes. But as far as what you are stating, I'm not
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1 sure how to answer that.

2 BY MR. MAYERSON:

3 Q Sir, could you turn to your Page 45 of your

4 deposition at Line 13 when I asked you a question, isn't it

5 true that your attorney interjected and said let me make the

6 objection on the record if you are going --

7 THE COURT: We already heard that.

8 BY MR. MAYERSON:

9 Q Isn't that what it says?

10 A If that's what it says in the testimony, yes.

11 Q So your attorney said you hadn't seen the

12 vehicle or hadn't written the appraisal and you went on and

13 testified that you couldn't its damage I haven't seen. I

14 have to see the vehicle and see the damage to give you an

15 accurate estimate?

16 A At the time --

17 MR. NELSON: Objection. Your Honor, may we have

18 sidebar?

19 THE COURT: No. No. No. You are running off like a

20 train. Again, this court reporter has to put everything into

21 the record. Slow down. And now we have two or three people

22 talking at the same time.
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23 THE WITNESS: May I answer that?

24 THE COURT: What's that?

25 THE WITNESS: The question you were asking me at that
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1 deposition was hypothetical. If I saw a vehicle, could I

2 tell you what kind of damage it has? Yes. It had nothing to

3 do with this inspection of this vehicle. It had everything

4 to do with a hypothetical situation. I think that's what you

5 guys were talking about. I don't know.

6 THE COURT: That was his understanding. He gave you

7 the answer. Go onto the next matter.

8 BY MR. MAYERSON:

9 Q Sir, when I asked you what your understanding

10 of the quality of work done to the Berg vehicle by K.C. Auto

11 Body your attorney objected again and you said, I can't

12 comment on their work. I never saw it after it was pulled.

13 THE COURT: That's the same, yes.

14 THE WITNESS: That's the same thing I just answered.

15 Weren't you listening?

16 THE COURT: Please. Go onto the next issue.

17 MR. MAYERSON: No further questions.

18 MR. COHEN: No questions.

19 THE COURT: Anyone else?

20 MR. MYERS: None for this witness, Your Honor.

21 THE COURT: All right. Sir, you may step down. Do

22 you have another short witness?
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23 MR. MAYERSON: Your Honor, we call Mrs. Berg to the

24 stand.

25 SHARON BERG, sworn.
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1 THE CLERK: State your name and address for the

2 record.

3 THE WITNESS: My name is Sharon Berg and I live at

4 477 Alleghenyville Road, Mohnton, 19540.

5 DIRECT EXAMINATION

6 BY MR. MAYERSON:

7 Q Mrs. Berg, are you a Nationwide -- were you at

8 this time a Nationwide policyholder?

9 A I was.

10 Q At that time how long had you been a

11 Nationwide policyholder?

12 A Well, as long as Dan and I were married. When

13 we got married we got Nationwide. And before I was married I

14 had Nationwide, and my family had Nationwide as well. So

15 I've been a policyholder probably since 16 or 17 years of

16 age.

17 Q And during that course of time did you always

18 expect Nationwide to treat you fairly?

19 A Definitely.

20 Q How did you consider them in terms of quality

21 of an insurance company?

22 A I always -- I think when, you know, the blue

23 ribbon statement, the Nationwide is on your side, all of that
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24 I trusted in it as well as my parents did.

25 Q And were you driving the Grand Cherokee on
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1 September 4th, 1996?

2 A I was.

3 Q Can you tell us what happened?

4 A I was pulling out -- excuse me. I was pulling

5 out of Gebhard School Road onto Allegheneyville Road. I was

6 going to make a left. There is a barn at this portion of the

7 road. And a gentleman was driving a Suburban at about 45 to

8 50 miles an hour. He hit me on the left driver's side right

9 at the door. I spun around four times and hit a pole.

10 Q How would you describe the damage to the

11 vehicle?

12 A Very severe. If you are hit by a Suburban,

13 which is a large vehicle, there's going to be substantial

14 damage, I feel.

15 Q Were you seriously injured in the accident?

16 A No, emotionally shook up but basically that

17 was it.

18 Q And at the time -- a little more background

19 information. You are married to Dan Berg?

20 A Yes.

21 Q Do you have children?

22 A Three.

23 Q Do you have grandchildren?
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24 A Yes.

25 Q How many grandchildren do you have?
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1 A Four.

2 Q You are going through some health problems

3 right now?

4 A Yes.

5 Q Do you recall how long it took the repairs to

6 the vehicle to be complete the first time?

7 A The first time approximately four months.

8 Q And during that repair period did you have a

9 rental vehicle?

10 A For 30 days.

11 Q What happened when that rental vehicle

12 expired?

13 A They told me that basically you are on your

14 own now. That's all that is covered under your policy.

15 Q Do you have another family vehicle?

16 A At that time we only had a Dodge panel van.

17 Q And was there a back seat to that van?

18 A No.

19 Q You had a 17-year-old son?

20 A Yes.

21 Q Was he living at home with you?

22 A Yes.

23 Q Was he driving at that time?

24 A At that time, no.
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25 Q Do you have occasion to have to drive in this
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1 panel van together as a family, the three of you?

2 A Yes.

3 Q Can you give us an example?

4 A Oh, there was times when he had to go to

5 football practice. There was, you know, at least two trips a

6 day back and forth to school for football practice. So, yes,

7 we did use it for that.

8 Q There was no back seat?

9 A No.

10 Q So would Dan Junior sit on the floor --

11 MR. MYERS: Objection, Your Honor. I believe there

12 is no relevance to this.

13 THE COURT: Sustained. Let's get into the facts

14 involving the claims.

15 BY MR. MAYERSON:

16 Q When you got the vehicle back on December

17 30th, 1996, how long did you have it before you realized that

18 the repairs were not sufficient?

19 A Basically that night on the way home. Can I

20 go -- can I describe or can I elaborate?

21 THE COURT: Just answer the question.

22 THE WITNESS: Okay. I am sorry, Your Honor.

23 THE COURT: That's all right. You are doing good.

24 BY MR. MAYERSON:
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25 Q You took it back on January 2nd?
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1 A Yes.

2 Q Do you remember whether or not the vehicle was

3 left there for some period of time on January 2nd?

4 A Yes.

5 Q When you got it back were you told that the

6 repairs had been corrected?

7 A I was told that they were corrected and that

8 the car was as good as new.

9 Q And eventually did you develop additional

10 problems?

11 A Yes. When you would even turn the wheel just

12 a little bit to the left or the right it sounded like

13 everything was falling apart, a loud knocking noise driving

14 down the road. I knew that the steering wheel was straight

15 but it literally felt like the car was going down the road

16 like this.

17 Q And at some point did these problems affect

18 the tires of the vehicle?

19 A Yes. After the -- about 30 days we noticed

20 that the tires were literally worn down to the metal.

21 Q There has been some testimony I think that Mr.

22 -- withdraw that. Did you take it back to Lindgren when that

23 happened?

24 A Yes, I did.

25 THE COURT: Excuse me. Were these new tires when the
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1 car was repaired?

2 THE WITNESS: I'm not sure if they were new tires at

3 that point. But they had passed inspection and they were --

4 THE COURT: Right before your accident they were new

5 tires?

6 THE WITNESS: Yes.

7 BY MR. MAYERSON:

8 Q The record reflects the vehicle had

9 approximately 14,000 miles to 15,000 miles on the date of the

10 accident. Would you have any reason to disagree with that?

11 A No.

12 Q You didn't drive it for the next four months

13 because it was getting repaired?

14 A Correct.

15 Q And you approximate this was a couple of

16 months after you got the vehicle back that the tires started

17 to wear?

18 A Actually I think it was within the first month

19 that we got it back.

20 Q And when you took it back to Lindgren what did

21 they tell you?

22 A They said it was no fault of any repair that

23 they did that I needed to just get new tires.

24 Q Is that what you did?

25 A That's what we did.
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1 Q At some point after that did you receive a

2 telephone call from anybody, from a former employee of

3 Lindgren.

4 A Yes, that would have been in November of '97.

5 I came home from work and my husband told me that, you know,

6 our suspicions were correct --

7 MR. MYERS: Objection.

8 THE COURT: Overruled. Next question.

9 BY MR. MAYERSON:

10 Q Did this person, a former Lindgren employee,

11 did he warn you about anything or tell you to do any course

12 of action or anything like that?

13 MR. COHEN: Objection. Hearsay.

14 MR. MYERS: Objection.

15 BY MR. MAYERSON:

16 Q Based on the conversation --

17 THE COURT: Just a second. A Lindgren employee

18 called her?

19 MR. MYERS: Objection to did a former Lindgren

20 employee call you telling to you do anything.

21 THE COURT: He was not an employee at the time of

22 this conversation that you had with him?

23 THE WITNESS: I believe that is correct.

24 THE COURT: Okay. The objection is sustained.

25 BY MR. MAYERSON:
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1 Q Mrs. Berg, was the conversation with you or

2 your husband?

3 A With my husband.

4 Q And following that conversation did you do

5 anything?

6 A I believe he called you shortly afterwards and

7 asked what he should do and how he should follow through.

8 Q You retained legal counsel?

9 A Yes, that's correct.

10 Q And you were here for the testimony earlier,

11 right?

12 A Yes.

13 Q There was a letter of representation sent out

14 on November 3rd, 1997?

15 A That's correct.

16 Q Ultimately you filed a law suit against both

17 Lindgren and Nationwide in May of '98?

18 A That's correct.

19 Q You eventually had your deposition taken,

20 correct?

21 A That's correct.

22 MR. COHEN: Objection. Leading.

23 THE COURT: Overruled. Next question. What are you

24 going to do with that? She is the plaintiff in this case.

25 You didn't call her as of cross-examination. She is not the
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1 other side; and you don't want to discredit her testimony, I

2 assume.

3 MR. MAYERSON: I have an unusual purpose for this.

4 THE COURT: I'm sure it is an unusual purpose. Let's

5 hear the unusual purpose at sidebar.

6 (Whereupon, the following discussion was held at

7 sidebar.)

8 THE COURT: I assume this is the deposition?

9 MR. MAYERSON: I just wanted to ask her -- I mean one

10 of the things Nationwide is claiming that the plaintiffs made

11 a mountain out of a molehill and they deposed her all day

12 long. I just really want to ask her is this your deposition

13 and how long did it last and one more question and get her

14 off of the stand.

15 THE COURT: You can ask her this without touching the

16 deposition. Yeah.

17 MR. NELSON: Your Honor, we object to him saying

18 about it being a mountain out of a molehill, Nationwide is

19 saying you made a mountain out of a molehill and how long did

20 your deposition take place --

21 THE COURT: Do you think that he is allowed to say

22 that during his closing? Save that for your closing. Okay.

23 (Whereupon, sidebar concluded.)

24 BY MR. MAYERSON:

25 Q Mrs. Berg, the deposition that you gave was in
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1 June of 2002?

2 A That's correct.

3 Q So that was four years after this lawsuit was

4 filed?

5 A That's correct.

6 Q Do you remember how long the deposition

7 lasted?

8 A Well, let's see, we were there at about 8:00

9 and I think at around 6:30 we finally left and that was just,

10 I believe, for my husband's dep. And then I had to come back

11 for my dep at another time.

12 Q Are these times approximate -- are you saying

13 it pretty much took all day?

14 A I thought we were going to sleep there.

15 Q You had also been noticed to appear for your

16 husband's deposition at the same time?

17 A That's correct.

18 Q You sat through his deposition?

19 A That's correct.

20 Q When you appeared for his deposition did you

21 expect that your deposition was going to be taken the same

22 day?

23 A Most definitely.

24 Q Did we ever get to your deposition that day?

25 A No.
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1 Q How long did Mr. Berg's deposition take?

2 THE COURT: Isn't that what you testified 8 a.m. to

3 6:30?

4 THE WITNESS: We were there about I'd say 9 to 10

5 hours.

6 BY MR. MAYERSON:

7 Q For each of your depositions?

8 A Yes.

9 Q During the course of your deposition did you

10 suffer from any type of embarrassment or humiliation --

11 MR. COHEN: Objection. Objection. Objection.

12 THE COURT: Sustained.

13 MR. MAYERSON: Your Honor, we are hoping -- that's

14 part of our damages.

15 MR. COHEN: Objection. Move to strike.

16 THE COURT: Everybody suffers during depositions,

17 humiliation, including when no one wants to be a witness or

18 be deposed. That has nothing to do with the merits of this

19 case.

20 BY MR. MAYERSON:

21 Q Mrs. Berg, when you were involved in the

22 accident do you recall how it was that you ended up going to

23 Lindgren Chrysler-Plymouth?

24 A I had to call -- excuse me. I had to call and

25 --
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1 THE COURT: Excuse me, just a second. Just so the

2 record is clear just because you allege something in the

3 complaint that doesn't mean that when it comes to trial that

4 it's relevant and admissible. Do you understand that?

5 MR. MAYERSON: Yes.

6 THE COURT: I'm now getting the impression that

7 that's what you believe that just because it's somewhere in

8 your 200 item complaint or whatever somebody said it was that

9 then the judge should permit that testimony. That's not the

10 standard, and you know it's not. So ask the last question

11 again just for the record.

12 BY MR. MAYERSON:

13 Q Mrs. Berg, how did you select Lindgren

14 Chrysler-Plymouth to be your appraiser and repair facility?

15 A When I called to report the accident the woman

16 that I spoke to said that if we take it to a blue ribbon

17 facility they would do the appraisal, they would fix the car,

18 and I would basically pick it up and everything would be

19 done.

20 I wouldn't have to take it some place to get an

21 appraisal and then take it to some other place to be

22 repaired. So I thought, that's great, you know, blue ribbon

23 facility. I understood that to mean that it was the best;

24 and if Nationwide was going to suggest that they were a blue

25 ribbon facility, they had to be the best. So I had nothing
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1 but complete trust in that decision.

2 Q Did anybody ever discuss with you any types of

3 discounts that were being given to Nationwide from the

4 Lindgren facility in exchange for the referral?

5 A No. No, not to my knowledge.

6 Q Did anybody ever tell you that the vehicle was

7 being sent to K.C. Auto Body?

8 A No, they did not.

9 Q Did anybody ever tell you that Lindgren did

10 not have the equipment to repair the vehicle?

11 A No, they did not.

12 MR. MAYERSON: Thank you, Mrs. Berg.

13 MR. COHEN: Your Honor, my cross-examination is at

14 least going to take at least 20 minutes or so.

15 THE COURT: Okay. We will recess for lunch. I will

16 ask you, Mrs. Berg, not to discuss your testimony during the

17 lunch hour with counsel or anyone else.

18 THE WITNESS: I understand, Your Honor.

19 THE COURT: Everyone remain in their seats until the

20 jury is out of the courtroom. I will see you back here at

21 about 1:15. Okay.

22 (Whereupon, the jury left the courtroom at 12:10

23 p.m.)

24 (Whereupon, the Court was in recess from 12:13 p.m.

25 until 1:15.)
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1 (Whereupon, the jury entered the courtroom at 1:15

2 p.m.)

3 THE COURT: Good afternoon.

4 CROSS-EXAMINATION

5 BY MR. COHEN:

6 Q Good afternoon, Mrs. Berg.

7 A Good afternoon.

8 Q I will try to make this a little more

9 tolerable than your deposition.

10 A I appreciate that.

11 Q For the record, counsel called you Sheryl

12 Berg. I thought your name was Sharon?

13 A It is Sharon, but my nickname is Sherry.

14 Q Okay.

15 THE COURT: In this court it is Mrs. Berg.

16 BY MR. COHEN:

17 Q Mrs. Berg, prior to the incident that we're

18 here for today with Lindgren you had used Lindgren before,

19 isn't that correct?

20 A That's correct.

21 Q You had taken your car to Lindgren for repairs

22 for another accident, isn't that right?

23 A That's correct.

24 Q That was --

25 THE COURT: Mrs. Berg, try to speak into the
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1 microphone.

2 THE WITNESS: I am sorry.

3 THE COURT: That's all right. Just pull the mike

4 over.

5 BY MR. COHEN:

6 Q That was with regard to an accident where you

7 hit a deer?

8 A That's correct.

9 Q And you took your car to Lindgren?

10 A That's correct.

11 Q And they repaired your car?

12 A Yes, they did.

13 Q And everything was all right with the -- all

14 right with the repair. You had no complaints?

15 A Yes, it was.

16 Q You were insured by Nationwide?

17 A Yes, we were.

18 Q There was no problem with that claim?

19 A No.

20 Q You testified before that in your household

21 you got married. You got Nationwide. You turned 16. You

22 got Nationwide. Everybody had Nationwide, is that right?

23 A That's correct.

24 Q You've had Nationwide for years?

25 A That's correct.
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1 Q Are you still insured by Nationwide?

2 A No, we are not.

3 Q You're homeowners?

4 A I'm not aware of that because our -- we have

5 -- no, our homeowners is paid by the bank. The Blue Ball

6 Bank. I'm not aware --

7 THE COURT: Through your mortgage payments?

8 THE WITNESS: Yes, correct. They pay it. I have no

9 idea.

10 BY MR. COHEN:

11 Q At the time you were deposed in this case on

12 June 21st, 2002 you were insured by Nationwide at that time,

13 weren't you?

14 A At what time?

15 Q June of 2002 when you gave your deposition?

16 A I don't know. I can't answer that.

17 Q After the accident in this case the one that

18 you testified to earlier you called your agent?

19 A That's correct.

20 Q Lee Campbell.

21 A Yes.

22 Q You spoke to somebody from Mr. Campbell's

23 office with regard to the accident?

24 A I'm a little bit confused. May I clarify

25 this?
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2 A I'm not sure whether it's been as long whether

3 I talked to someone from Lee Cappel's agency or I also spoke

4 to someone and I believe that was someone from Nationwide

5 that asked me the specifics about the accident.

6 Q Okay. You may have spoken to both someone

7 from Nationwide and your agent?

8 A She took the information. She wanted to know

9 when the accident happened and how it happened, and that's

10 how I was referred to the blue ribbon facility of Lindgren.

11 Q And during your conversations with your agent,

12 Mr. Campbell's office --

13 THE COURT: Did you say -- whose office?

14 MR. COHEN: Her agent's office.

15 THE COURT: What name?

16 THE WITNESS: It is Cappel, Lee Cappel, not Campbell.

17 BY MR. COHEN:

18 Q I am sorry. Mr. Cappel's office they have

19 discussed with you going to Lindgren?

20 A Like I stated before, I'm not quite sure

21 whether it was them that suggested Lindgren or whether it was

22 a woman that I spoke to from Nationwide who investigated over

23 the phone the specifics of the accident.

24 Q Okay. Lindgren was a shop that you were

25 familiar with, you had been to before?
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1 A That's correct.
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2 Q Whoever it was on the phone told you that

3 Lindgren was a part of Nationwide's blue ribbon program?

4 A That's correct.

5 Q You would get if you took your car certain "X"

6 "Y" and "Z" after that you might not otherwise get because

7 they are part of the blue ribbon program?

8 A That's correct.

9 Q For example, you might get better customer

10 service because they are a blue ribbon shop, right?

11 A That's what I understood the blue ribbon

12 policy to be.

13 Q Or the claim would be handled quicker or more

14 efficiently gets you in and out faster?

15 A That would be my opinion.

16 Q That's pretty much what they explained to you?

17 A That's correct.

18 Q Then all sail and do well and good?

19 A Yes.

20 Q And you weren't told by this individual that

21 you had to go to Lindgren?

22 A No. Other than if I took it there the

23 appraisal would be done as well as the repairs in one shot

24 and that's what drew me to the blue ribbon facility.

25 Q Here is the question though, you weren't
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2 order to get your claim paid, were you?
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3 A No, I was not.

4 Q You, in fact, authorized the vehicle to be

5 towed to the shop, to Lindgren?

6 A Yes.

7 Q And Nationwide paid for that towing to

8 Lindgren?

9 A To the best of my knowledge, yes.

10 Q Aside from these conversations that we just

11 talked about, you don't remember ever speaking to anybody

12 else at Nationwide with regard to this claim?

13 A No.

14 Q You don't ever recall speaking to Doug Witmer,

15 the individual that was just on the stand before we broke for

16 lunch?

17 A I don't recall.

18 Q You don't recall ever having any specific

19 discussions with anybody at Lindgren with regard to the

20 repairs of your car, do you?

21 A Other than -- I know I had called numerous

22 times to find out what was taking so long.

23 Q But other than that?

24 A Other than that, you are asking me something

25 that's been eight years ago almost and it's hard to --
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3 them numerous times to find out why the repairs were not

4 being completed in a timely manner.

5 Q You said that you had called them numerous

6 times to find out why the repair was taking so long. You

7 didn't call anybody at Nationwide to tell them that there was

8 a problem with the repairs taking so long, did you?

9 A I felt under -- at that point that it was

10 being turned over to Lindgren that Nationwide all Nationwide

11 was going to do at this point is write that check out when

12 those repairs were completed.

13 Q Right.

14 A So I thought that I was only dealing at this

15 point with Lindgren and that is why I spoke to Lindgren and

16 not Nationwide.

17 Q Are you familiar with the blue ribbon

18 guarantee that Nationwide offers?

19 A I would -- in my opinion, that would make me

20 put it in the same category as a blue ribbon policy.

21 Q No, that wasn't my question, ma'am. My

22 question was, Are you familiar with the blue ribbon

23 guarantee?

24 THE COURT: Maybe you ought to tell her what that is.

25 THE WITNESS: Yeah.
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2 BY MR. COHEN:

3 Q The blue ribbon guarantee is a guarantee that
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4 Nationwide offers its policyholders who elect to participate

5 in the program that guarantees that Nationwide will ensure

6 that the repairs are done properly and timely.

7 THE COURT: Is that at an additional premium?

8 MR. COHEN: No.

9 THE COURT: This is free?

10 MR. COHEN: Free of charge.

11 THE COURT: If you have a Nationwide policyholder.

12 Do you understand the question now?

13 THE WITNESS: Not really.

14 THE COURT: Are you aware of the blue ribbon

15 guarantee?

16 THE WITNESS: I am now after he has gone over it with

17 me, Your Honor.

18 THE COURT: Okay.

19 BY MR. COHEN:

20 Q Are you aware that the lawsuit that we're here

21 today for involving claims involving the blue ribbon program

22 and the blue ribbon guarantee?

23 A I am.

24 Q So when you filed the complaint in May of '98

25 were you familiar with the blue ribbon guarantee back then?
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1 A I would say -- I just would have to say that,

2 yes.

3 Q You were?
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4 A But mostly just -- I'm referring to the blue

5 ribbon policy. And I think that I felt that that was all

6 sort of lumped together.

7 THE COURT: I think it is one in the same, isn't it

8 one in the same the way that you are asking the question?

9 MR. COHEN: No, it is not.

10 THE COURT: How are they different? I mean she

11 understands the blue ribbon policy. We have been talking

12 about blue ribbon policy. Now you are talking about it being

13 a guarantee? Are they two different things?

14 MR. COHEN: Yes, Your Honor. There is the blue

15 ribbon program, and then there is a separate guarantee that

16 Nationwide offers to its policyholders. That is separate and

17 apart from an insurance policy. That is a matter of

18 contract. It is a guarantee that Nationwide offers. It's

19 not part of the policy.

20 THE COURT: To all of its insureds it is part of the

21 policy?

22 MR. COHEN: It is not part of a policy, Your Honor.

23 THE COURT: From her understanding it is part of the

24 policy.

25 MR. HY MAYERSON: Your Honor, I agree with you. It
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1 is part of the policy.

2 THE COURT: That's good.

3 MR. COHEN: It is not part of the policy. The

4 insurance policy is something separate. The guarantee is
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5 something that if --

6 THE COURT: Well, don't confuse her. She understands

7 it to be one in the same. That's the way I interrupt it.

8 THE WITNESS: That's how I would interpret it.

9 THE COURT: They are not two blue ribbons. Go ahead.

10 Next question.

11 BY MR. COHEN:

12 Q You testified that sometime in October or

13 November of '97 you received a call from somebody that used

14 to work at Lindgren, is that right?

15 A That's correct.

16 Q That after that time or after that phone call

17 you went out and retained an attorney?

18 A That's correct. I think my husband received

19 the call from Mr. Wert. I did not receive the call.

20 Q Okay. After you received that call from Mr.

21 Wert did you contact Nationwide to talk about the concerns

22 you had with the vehicle?

23 A That you'd have to ask my husband that. I was

24 out of the loop there. That would have been my husband's

25 doing.
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1 Q But you specifically did not call Nationwide?

2 A I specifically did not.

3 Q After you picked up your car in December of

4 '97 or '96, I am sorry?
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5 A '96.

6 Q You testified that you returned to Lindgren at

7 least two times complaining of other problems tire wear, a

8 noise --

9 A Noise and there was also a problem --

10 initially the first time we returned the car, which would

11 have been January 2nd of '97, there was a problem with the

12 lights. We were driving to Pottstown at night and the first

13 night we had it, and the lights coming back from Pottstown at

14 about one in the morning they kept going off.

15 My husband would pull along the side of the road,

16 turn all of the -- everything off. They come back on. So

17 that was basically the first reason that I brought the car

18 back to Lindgren was the lights.

19 Q That was something that you thought Lindgren

20 should fix?

21 A Definitely.

22 Q With regard to the two or three visits back to

23 Lindgren you never contacted Nationwide to tell them that you

24 were having problems?

25 A I thought at that point it was all on
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1 Lindgren. You had already written the check out.

2 Q You didn't contact Nationwide?

3 A No, I did not.

4 Q Following that conversation with Mr. Wert you

5 had concerns that the Jeep was not safe to drive at that
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6 point?

7 A Yes.

8 Q Now Mr. Mayerson asked you some questions

9 about the mileage at the time that it was repaired. He said

10 something like 14 or 15,000 miles. The actual number is

11 13,059. Does that sound right to you?

12 A Yes.

13 Q Are you aware that an individual by the name

14 of Donald Phillips prepared a report in this case on your

15 behalf?

16 A I was. He was an engineer that inspected our

17 vehicle.

18 Q And he prepared a report August 17th, 1999.

19 Are you aware of that?

20 A I am.

21 Q He did an inspection November 25th, 1997. Are

22 you aware of that?

23 A Other than -- you are saying it probably, no.

24 Q At that inspection he noted that there were

25 32,727 miles on the vehicle. Does that sound consistent with
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1 yours?

2 A If that's what you are saying. I don't

3 recall.

4 Q You received a vehicle back from Lindgren

5 December 30th, 1997?
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6 A 31st.

7 Q December 31st, 1996, correct?

8 A That's correct.

9 Q So the mileage on the car when you received it

10 back would essentially be -- the car when it first went into

11 Lindgren would be roughly 13,000 miles?

12 A That's correct.

13 Q So between December 30th or December 31st,

14 1996 and November 25th, 1997 there was approximately 20,000

15 miles put on the car?

16 A We had no other recourse other than to drive

17 that car. You had to get to work. You had to go to doctor

18 appointments. We were paying a car payment, and at the time

19 we couldn't financially go out and buy another vehicle. And

20 there wasn't a day that I didn't get in that car and worry

21 when I started that car, but I knew I had to go to work. And

22 you sort of push those things aside. But is there a day that

23 I didn't think about it? No. I thought about it every time

24 I started that car.

25 Q My question, ma'am, in that 11 month period
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1 did you drive 20,000 miles on that vehicle?

2 A If you say that's what I drove, that's

3 probably what I drove.

4 Q And your husband had a car at that time, isn't

5 that right?

6 A No, he had a panel van that he used for the
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7 business. That was our only other vehicle at the time.

8 Q You said that you used the vehicle to travel

9 back and forth to work I believe that if I'm not mistaken

10 that your work is about 13 miles from where you live?

11 A That's correct.

12 Q Round trip that would be around 25 miles a

13 day?

14 A That's correct.

15 Q And I believe the testimony in this case has

16 been that you worked two to three times a week?

17 A Three times a week.

18 Q And I believe also that there was testimony

19 that other than going to work you just used the car for

20 errands and groceries and things?

21 A I probably made about three trips, necessary

22 trips, back and forth to Shillington a day as well.

23 Q Are you aware of what the final mileage of

24 your vehicle was when it was ultimately purchased by

25 Nationwide?
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1 A No, I am not.

2 Q If I told you it was roughly 41,000 miles

3 would that be consistent with your memory?

4 A If that's what you say it was.

5 Q So from the date that you got the vehicle back

6 from Lindgren to the date that Nationwide purchased the
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7 vehicle from Summit Bank it was roughly 28,000 miles put on

8 the car?

9 A Which was about 30 percent less than what it

10 would have normally been if we had driven it like we normally

11 driven it.

12 Q Do you know the car was leased from Summit

13 Bank, isn't that right?

14 A That's correct.

15 Q And I believe that according to your lease you

16 were permitted to drive 15,000 miles a year, is that right?

17 A I don't have the lease in front of me. You'd

18 have to show me the lease.

19 Q In March of '98 you purchased another car, a

20 V.W. Jetta, is that right?

21 A That's correct.

22 Q I think one of the reasons why you said that

23 you purchased -- strike that. Why did you purchase the

24 Jetta?

25 A At that point we realized the seriousness of
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1 this issue. Dan and I discussed it, and we decided that we

2 had to pay both Jetta payments and Jeep payments for a while

3 until this matter was resolved. So we were paying

4 approximately close to $800 a month in payments, which was

5 really tough --

6 Q I am sorry. Were you finished with your

7 answer?
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8 A I'm finished.

9 MR. COHEN: Your Honor, I'd like to have this

10 document marked as Exhibit 9.

11 THE COURT: Okay.

12 (Lease Agreement - marked for identification

13 as Exhibit No. 9.)

14 BY MR. COHEN:

15 Q Did have a chance to take a look at that?

16 A I am now, sir.

17 Q This is your lease from it says here First

18 Valley Bank for the Jeep Grand Cherokee, isn't that right?

19 A That's correct.

20 Q The bottom of the left side you see number 9

21 it says, term of lease?

22 A I do. I see it.

23 Q And that's 36 months?

24 A Yes.

25 Q And then a little further down it says under
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1 12 it says, excess mileage charge and it says 10 cents per

2 mile for each mile over 45,000 miles?

3 A That's correct.

4 Q That would be 15,000 miles per year?

5 A That's correct.

6 Q In this particular 11 month period you drove

7 20,000 miles?
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8 A That would be correct.

9 Q In a vehicle that you said was unsafe?

10 A Like I said before, what else were we supposed

11 to do?

12 Q The 10 cent per mile overage charge, according

13 to your lease, you never had to pay that because Nationwide

14 purchased the vehicle?

15 A We did not.

16 Q Now you testified that after you purchased the

17 Jetta in March of '98 because you didn't want to drive the

18 Jeep anymore --

19 A At that point I think things were starting to

20 come out, and we were advised by someone that had examined

21 our Jeep that it was totally unsafe and it needed to be

22 parked and not driven at all. And that's when we purchased

23 the V.W. --

24 MR. MYERS: I object and move that it be stricken.

25 She is getting into hearsay testimony here.
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1 THE COURT: Overruled.

2 BY MR. COHEN:

3 Q Do you recall an inspection that was done by

4 Lindgren at your house with a representative from Lindgren

5 that was there by the name of Dwight Varnes? It was February

6 of '98.

7 A Yes.

8 Q And at that time Mr. Varnes inspected the car
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9 and indicated that at the time there was roughly 35,000 miles

10 on the car?

11 A If that's what, you know, was written down,

12 that's what it would be. I don't know.

13 Q That was February of '98. That was a month

14 before you bought the Jetta.

15 A Yes.

16 Q And in April of '99 -- one second, please. In

17 December of '98 Nationwide purchased the vehicle, is that

18 right?

19 A Yes.

20 Q And at that time there was roughly 41,000

21 miles on the car?

22 A That's correct.

23 Q So from February of '98 to December of '98 you

24 put another 6,000 miles on the car?

25 A You are throwing these numbers at me, and I'm
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1 trying to recall back eight years ago and it's difficult.

2 Q I understand that. Does it sound like maybe

3 you put that kind of mileage on the car?

4 A You know they add up. I don't know.

5 Q Okay. Okay. This would have been during the

6 time that you had the Jetta though?

7 THE COURT: During the time that she had what?

8 MR. COHEN: The Jetta that she purchased.
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9 THE COURT: The Jetta.

10 MR. COHEN: Yes.

11 THE WITNESS: I don't recall.

12 BY MR. COHEN:

13 Q I'm almost done.

14 A Okay.

15 Q Since this whole affair you've been -- I mean

16 since this whole incident with Lindgren with regard to the

17 Jeep you went back to Lindgren and bought a car there?

18 A Afterwards?

19 Q Didn't you?

20 A No, we didn't buy a car --

21 Q Didn't your daughter buy a Sebring convertible

22 there?

23 A That is before this happened, and there is

24 nobody that would buy a car there now.

25 Q But after the repairs to your car?
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1 A We did not buy a car.

2 Q Your daughter didn't get a Sebring there?

3 A I don't know the dates. She is an adult.

4 Does your mother tell you what to buy?

5 THE COURT: Just, just --

6 THE WITNESS: I am sorry. I am sorry. That was

7 wrong.

8 THE COURT: You are the first witness that didn't

9 argue with anybody. I want to keep it that way.
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10 THE WITNESS: I am sorry. I am sorry.

11 MR. COHEN: You don't want to know the answer to that

12 question.

13 THE WITNESS: But, sir, she is an adult; and she is

14 entitled to --

15 THE COURT: That is fine. That is fine.

16 MR. COHEN: All right. That's fine.

17 BY MR. COHEN:

18 Q When Nationwide purchased your vehicle from

19 Summit Bank you didn't incur any -- you didn't incur any

20 charges at all towards the lease, did you?

21 A We did not.

22 Q Mr. Potosnak testified that he inspected the

23 Jeep at A.W. Golden's in April of '98. Do you recall that

24 testimony?

25 A Yes.
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1 Q In fact, he testified that he inspected the

2 Jeep on April 28th, 1998?

3 A Correct.

4 Q I will represent to you that that was a

5 Tuesday. All right.

6 A Okay.

7 MR. COHEN: Your Honor, I'm just going to hand her a

8 document. I'm not marking it as an exhibit.

9 THE COURT: Tell her what you are handing her.
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10 BY MR. COHEN:

11 Q This is the complaint that you filed, the

12 first complaint that you filed.

13 A Thank you.

14 Q You are welcome. Have you ever seen that

15 document before?

16 A It might have been in the paperwork that Ben

17 gave us. I know he -- you know, I'm sure it's one of the

18 things that he mailed to us.

19 Q I will represent to you that this is the law

20 suit, the first complaint that you filed against Nationwide.

21 THE COURT: Take a look at the last few pages. Is

22 that your signature on the last few pages?

23 THE WITNESS: I'm looking, Your Honor. I am sorry.

24 You are looking for my signature?

25 THE COURT: I was just asking you whether it was on

416

1 there.

2 MR. COHEN: I'm not asking that.

3 THE COURT: How would she know what this is?

4 MR. COHEN: It is her complaint against Nationwide in

5 this case.

6 THE COURT: It is signed by the lawyer, which is

7 generally the situation. How would she know? If you want to

8 tell her this is the complaint that was filed in her lawsuit

9 by her attorney then and his verification and ask her if that

10 was her lawsuit. I think that's the question.
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11 BY MR. COHEN:

12 Q Looking at the verification at the end of this

13 document do you see that?

14 A Yes.

15 Q Who's that signed by?

16 A Who is it signed by?

17 Q Yes?

18 A Benjamin J. Mayerson.

19 Q Okay. Your signature does not appear on the

20 verification?

21 A No, it does not.

22 Q Okay. What is this dated?

23 A Pardon?

24 Q What is this dated? Fine. It is on the

25 verification page.
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1 A Which would be the front page?

2 Q No the --

3 THE COURT: May 4th, 1998. Okay.

4 BY MR. COHEN:

5 Q It is dated May 4th, 1998?

6 A Yes.

7 Q I will represent that is a Monday. That was

8 the Monday following the Tuesday when Mr. Potosnak inspected

9 the vehicle. Did you instruct your attorney to file a law

10 suit against Nationwide less than a week later after the
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11 inspection?

12 A We had turned it over to Mr. Mayerson at that

13 point and my husband -- I'm sure they discussed things on the

14 phone that I was out of the loop.

15 Q Prior to the filing of this complaint were you

16 aware that there were in excess of 200 paragraphs contained

17 in the complaint?

18 A I was not aware of that.

19 Q Are you aware to this day are you aware of the

20 fact that nine separate amended complaints have been filed

21 against Nationwide in this case?

22 A I'm hearing that -- I mean from you saying

23 that, yes.

24 Q Are you aware that six of those were class

25 action complaints that were filed against Nationwide?
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1 A Yes, you are saying it.

2 Q And --

3 A We turned this over to our attorney; and he

4 has given us, you know, routine information back and forth

5 between myself and my husband. But I'm not an attorney, and

6 I don't know what is normal and what is not normal.

7 Q I understand, ma'am. But you are a plaintiff

8 in this case and your name does appear on the complaint?

9 A Yes, it does.

10 Q And you brought serious allegations against my

11 client; is that correct?
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12 A That's correct.

13 Q All right.

14 MR. COHEN: I have nothing further. Thank you very

15 much.

16 CROSS-EXAMINATION

17 BY MR. MYERS:

18 Q Are you okay, now, ma'am?

19 A I'm okay.

20 Q Okay. Mrs. Berg, if I understood your

21 testimony correctly you and your husband were long time

22 insureds of Nationwide Insurance Company for both your home

23 and your auto; is that correct?

24 A That's correct.

25 Q So that prior to the date of the collision
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1 that you suffered in September of '96 you were also a part of

2 their blue ribbon repair program, am I correct?

3 A I would -- yes.

4 Q In March -- well, this vehicle we know was

5 leased in December of '95, am I correct, and you have Exhibit

6 9 in front of you?

7 A Yes.

8 Q And that vehicle was leased in the name of

9 your husband alone; is that correct? Do you see that on the

10 top line?

11 A That's correct.
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12 Q And so you took possession of the vehicle

13 sometime in December of '95 and then if I understood your

14 testimony correctly you became pretty much the primary driver

15 of the vehicle, is that right?

16 A That's correct.

17 Q Not the exclusive driver?

18 A That's correct.

19 Q Unfortunately a deer ran into the path of that

20 vehicle sometime in March of '96; is that correct?

21 A That's correct.

22 Q And the vehicle suffered some damage but not

23 as severe as in September; is that correct?

24 A It was very minor. There was I think a broken

25 front light, and the grill was bent. And that was the only
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1 damage done at that accident.

2 Q I understand. But that vehicle was taken to

3 Lindgren for repair, am I correct?

4 A That's correct.

5 Q So that when your vehicle suffered damage in

6 September of '96 you weren't totally unfamiliar with either

7 Nationwide's policy or Lindgren itself, am I correct?

8 A That's correct.

9 Q So that the name Lindgren was not new to you?

10 It wasn't a bullet out of the blue, isn't that fair to say?

11 A That's correct.

12 Q Now when the vehicle went to Lindgren's did
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13 you personally go there yourself with regard to the vehicle

14 in September of '96?

15 A I don't recall doing that.

16 Q Do you recall whether or not you had any

17 conversations with Lindgren personnel at the beginning of the

18 we will call it the repair process?

19 A I might have inquired as to how long they

20 thought it would take and that would be the only --

21 Q That would be the only comment, is that fair

22 to say?

23 A When it was first taken in, that's correct.

24 Q Would it be correct, am I correct that nobody

25 at Lindgren made any promises or guarantees or warrantees to
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1 you about the vehicle or anything related to the repairs of

2 the vehicle, is that fair to say?

3 A That's correct.

4 Q You weren't given anything in writing with

5 regard to that as well, am I correct?

6 A I don't recall.

7 Q I understand from your testimony that you've

8 testified to roughly two times that the vehicle went back to

9 Lindgren. The first time was in January of '97. I think you

10 said January the 2nd; is that correct?

11 A It was January 2nd. It was right after New

12 Years.
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13 THE COURT: '97 or --

14 THE WITNESS: '97.

15 BY MR. MYERS:

16 Q And that had to do with an electronic problem,

17 it had to do with the lights, am I correct?

18 A That's correct.

19 Q That was fixed, am I correct?

20 A I believe that incident was fixed.

21 Q You didn't have any ongoing problems with that

22 regard, am I right?

23 A No.

24 Q And sometime later you took it in with regard

25 to some noise involving the steering of the turning of the
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1 car, is that fair to say?

2 A Yes.

3 THE COURT: Was that at a later time?

4 MR. MYERS: Yes, Your Honor, at a later time.

5 THE COURT: When was that?

6 BY MR. MYERS:

7 Q Do you recall was that in February or some

8 other date?

9 A I know it was either March or April that I

10 took it back for the tires that wore down in a month's time,

11 so I don't know if that would have been prior to that or

12 after because it was taken in a number of times. I'm just

13 not clear as to what problem was addressed at what visit.
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14 Q That's fine. I understand the issue of dates.

15 One of them had to do with the noise when the vehicle was

16 turning, is that fair to say?

17 A That's correct.

18 Q Was any work done on that to your knowledge?

19 A To my knowledge, no.

20 Q Did the problem go away for a period of time?

21 A I believe it went away for about maybe a week,

22 I think, until the oil wore off.

23 Q You say the noise problem stopped for about a

24 week and then it started again?

25 A I don't even know if it stopped for a week,
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1 sir.

2 Q I'm just trying to take what you told me.

3 A Maybe a day or two.

4 Q Whatever time period after that did you take

5 it back to Lindgren about that problem?

6 A It was taken back again and --

7 Q About that problem?

8 A About that problem, yes, I think we did.

9 Q Was that at the same time you talked about the

10 tires?

11 A I know the tires were either in March or April

12 of '97. I'm just not sure what visit was for what problem

13 and what time, sorry.
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14 Q You don't have to be sorry, ma'am. You can

15 only testify to your best recollection. You bought new tires

16 for the vehicle, is that fair to say?

17 A That's correct.

18 Q That was the only time that you bought tires

19 for the vehicle and the time that you kept them?

20 A That is -- I don't recall.

21 Q So you don't recall buying other tires for the

22 vehicle?

23 A I know we bought them once, but it was an

24 ongoing problem.

25 Q My question is, You don't recall, isn't it
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1 fair to say, you don't recall buying other tires for the

2 vehicle?

3 A Only the one set of tires we bought after the

4 accident that I recall.

5 Q Okay. That's fine. Now we know from the

6 questions that you were asked that the vehicle was kept for

7 its entire term of the lease, isn't that fair to say?

8 A Yes.

9 Q In other words, you didn't attempt to turn the

10 vehicle back to the lease holder prior to the end of its

11 term?

12 A I don't recall.

13 Q You didn't contact the lease holder to

14 complain about the condition of the vehicle, is that fair to
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15 say?

16 A I believe our attorney might have had contact,

17 you know, conversation with them. But we turned everything

18 over to him at that point.

19 Q I'm talking about you personally, ma'am?

20 A Me personally, no.

21 Q And after the situation in March or April of

22 '97 am I correct that you never recontacted Lindgren about

23 anything relating to the car yourself?

24 A Ourself, no.

25 Q And you personally did not in between December
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1 31st of '96 when you got the car back ever contact Nationwide

2 to say to them that I want you to do something for me about

3 this car under the blue ribbon program or under any insurance

4 policy, isn't that correct?

5 A It was a big mistake. I should have.

6 Q So the answer to my question was, yes, you did

7 not?

8 A Yes, I did not; but I should have.

9 Q You and your husband did not expend any money

10 from your own pocket to attempt to correct any problem that

11 you believed might have existed with this vehicle, is that

12 fair to say?

13 A We bought one set of tires. I'm aware of

14 that. And we bought a Jetta.
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15 Q I apologize. Badly worded question. Other

16 than the purchase of the tires, you didn't expend any money

17 at a garage or any other place to try and correct something

18 that you might have perceived to be a problem with the

19 vehicle; is that correct?

20 A We had to buy a Jetta, a vehicle, if that's an

21 expenditure. I don't know.

22 Q I would like you to understand and answer the

23 question.

24 THE COURT: That's answered. Next question.

25 BY MR. MYERS:
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1 Q Now, Mrs. Berg, you didn't suffer any physical

2 or other injury as a result of driving this vehicle, am I

3 correct?

4 A Just stress.

5 Q So the answer to my question is, yes, there

6 was no physical injury?

7 A No physical.

8 Q Now with regard to the other issue you never

9 sought any medical treatment from anyone with regard to

10 issues relating to the operation of the vehicle, isn't that

11 correct?

12 A Would you rephrase that question, please?

13 Q I will do my best. You never sought any

14 treatment by any person with regard to issues relating to the

15 operation of the vehicle, isn't that correct?
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16 THE COURT: You mean as a result of the stress that

17 she spoke of?

18 MR. MYERS: Anything.

19 THE COURT: Is there a claim for that somewhere in

20 this lawsuit?

21 MR. MYERS: There are references, Your Honor.

22 THE COURT: Well references -- I think I covered that

23 earlier just because they are referenced that is not one of

24 the claims. Yesterday I read to the jury, again, what the

25 claims were. Do you want me to read them again? I will do
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1 that. I don't know that that's encompassed within any of the

2 claims.

3 She said that she suffered stress. How far do you

4 want to go with regard to that? Did she receive any medical

5 treatment? Did you receive any medical treatment with regard

6 to the stress, yes or no?

7 THE WITNESS: But there was other issues too.

8 THE COURT: Did you go to and get any medical

9 treatment as a result of the stress?

10 THE WITNESS: Yes.

11 THE COURT: Yes. All right. Go ahead.

12 BY MR. MYERS:

13 Q It is your testimony today that stress was

14 related to the operation of this vehicle?

15 A It was one of the stressers.
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16 THE COURT: Why are we getting into other matters

17 here? This is not encompassed into the claim and let's --

18 MR. MAYERSON: We are not making a claim for

19 emotional distress.

20 THE COURT: There is no claim for emotional distress

21 here.

22 MR. MYERS: That's fine, Your Honor.

23 THE COURT: It is not relevant. It may be

24 interesting, but it is not relevant. I'm trying to keep

25 focused here.
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1 MR. MYERS: I have no further questions.

2 THE COURT: Mr. Huckabee.

3 CROSS-EXAMINATION

4 BY MR. HUCKABEE:

5 Q Mrs. Berg, is it true that you and your

6 husband are not asking this jury to award any damages against

7 K.C. Auto Body, Inc.?

8 MR. MAYERSON: Your Honor, we are not presenting a

9 claim against K.C. Auto Body.

10 MR. HUCKABEE: Thank you. That's all.

11 THE COURT: Anything further?

12 REDIRECT EXAMINATION

13 BY MR. MAYERSON:

14 Q Mrs. Berg, do you recall what happened to the

15 repair documents you were supplied or were you supplied

16 repair documents to your knowledge?
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17 A They gave them to me, and I put them in the

18 car. And what happened to them from there, I don't know but

19 they were -- I was given documents.

20 Q You took the car back to Lindgren and left it

21 there for some period of time after the initial repairs?

22 A Yes.

23 Q The prior accident that you had with the deer

24 was that a blue ribbon referral?

25 A Yes.
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1 Q And you were asked about the blue ribbon

2 whether that was just to service and I just wanted to know

3 did you understand blue ribbon to mean quality?

4 A Definitely.

5 Q And did you ask for -- when the vehicle was

6 purchased by Nationwide had you made every last lease

7 payment?

8 A Yes.

9 Q When we talked about Mr. Potosnak's inspection

10 in April we talk -- do you have any understanding as to what

11 Mr. Potosnak knew in April of '98 before your --

12 A Yes.

13 Q What was your understanding that was known by

14 Nationwide?

15 A That the car was structurally unsound and

16 unsafe to be driven.
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17 Q You were asked about expenditures. Did you as

18 a result of this have to retain anybody to look at the

19 vehicle to see if it was safe or not?

20 A Yes, we did. You retained somebody.

21 MR. MAYERSON: Thank you.

22 RECROSS-EXAMINATION

23 BY MR. COHEN:

24 Q Who from Nationwide told you that that car was

25 structurally unsound and unsafe?
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1 A That would have been the person that was --

2 that did a private investigation of the car. I'm not

3 referring to Nationwide.

4 Q Right. Nobody from Nationwide told you that?

5 A No.

6 Q With regard to the lease you said you had

7 testified that you paid your lease payments. Isn't it true

8 it was a $18,000 buyout that Nationwide paid to buy out your

9 vehicle at the end of the lease?

10 A That's correct.

11 Q And in addition to in addition to $18,000

12 Nationwide paid over $12,000 for the repair to Lindgren for

13 the repair to your car?

14 A That's correct.

15 Q $750 which was the maximum rental coverage

16 under your policy, wasn't that correct?

17 A That's correct.
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18 MR. COHEN: Thank you. Nothing further.

19 THE COURT: Anything else?

20 MR. MYERS: No.

21 MR. HUCKABEE: No.

22 THE COURT: Thank you very much. Watch your step,

23 please. Next witness.

24 MR. MAYERSON: Your Honor, we would like to call our

25 expert, Donald Phillips.
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1 MR. COHEN: Your Honor, at this time Mr. Nelson is

2 going to take control of this witness.

3 THE COURT: Okay.

4 DONALD PHILLIPS, sworn.

5 THE CLERK: State your name and address for the

6 record.

7 THE WITNESS: Donald Robert Phillips. My business

8 address is 1758 Allentown Road, # 150, Landsdale,

9 Pennsylvania, 19446-4053.

10 DIRECT EXAMINATION, on qualifications

11 BY MR. MAYERSON:

12 Q Mr. Phillips, could you please tell the jury

13 what your occupation or profession is?

14 A I am an accident reconstructionist and

15 automotive consulting engineer.

16 Q And can you tell us what an engineer, what

17 educational background you are required to secure?
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18 A I graduated from Lehigh University with a

19 Bachelor's of Science in Mechanical Engineering in 1984. I

20 have an M.B.A. in Computer Database Management from Seton

21 Hall University in 1990 and then in 1993 I started my

22 consulting career.

23 Q In order to give your credentials and

24 background would it be helpful to have a copy of your CV in

25 front of you?
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1 A No, sir.

2 Q Is there any particular experience that you

3 have that would lend a little bit of better insight into this

4 matter?

5 A From 1986 until 1990 I worked for a company

6 called Breed Automotive in Boonton Township, in New Jersey.

7 Breed designed, tested and validated air bag systems for the

8 major manufacturers. And I was in charge of sensor

9 development, analyzing crash tests, understanding occupant

10 dynamics and crash tests. In other words, how the force of

11 the accident gets transmitted through the vehicle.

12 MR. MAYERSON: Thank you, Mr. Phillips. We would

13 like to offer Mr. Phillips as an expert on engineering.

14 THE COURT: Generally?

15 MR. MAYERSON: Automotive engineering and crash

16 worthiness.

17 THE COURT: Automotive engineering.

18 MR. MAYERSON: And structural.
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19 CROSS-EXAMINATION, on qualifications

20 BY MR. NELSON:

21 Q Mr. Phillips, I've been through your resume.

22 You investigated a number of accidents as part of your auto

23 expertise; isn't that correct?

24 A Yes, sir.

25 Q Have you -- none of these cases seem to refer
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1 to how vehicles have been repaired in a body shop; is that

2 correct?

3 A The cases that are on my CV typically would

4 not reflect anything specific as to vehicles being repaired

5 at a body shop.

6 Q So that's correct?

7 A That's correct.

8 Q You never worked in a body shop?

9 A I have worked for a shop that performed

10 automotive body work. But myself, I have never worked in a

11 body shop.

12 Q You are not I-CAR certified?

13 A No, sir.

14 Q What is that certification?

15 A It is a certification as far as aligning and

16 knowing how to repair a car structure and unibody frame and

17 the standards that go into repairing car structures.

18 Q There are a number of manufacturer frame
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19 straightening equipment in this country?

20 A Yes, sir.

21 Q They from time to time give clinics?

22 A Yes, sir.

23 Q Your resume doesn't reflect that you have

24 attended any of that training either?

25 A I have not.
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1 Q From the standpoint of the repairs to this

2 vehicle is that part of your evaluation in this case?

3 A Of the repairs and/or the lack of repairs in

4 certain areas to the vehicle.

5 Q Including how the structure was repaired?

6 A Yes, sir.

7 MR. NELSON: Your Honor, we have a motion on this

8 witness. I don't know if anybody else wishes to voir dire

9 him first.

10 THE COURT: All right.

11 (Whereupon, the following discussion was held at

12 sidebar.)

13 MR. NELSON: He has obviously handled a number of

14 things involving accident reconstruction and that's how he

15 has been qualified by the plaintiffs in this case. Now he

16 has been asked to give testimony about how this vehicle was

17 repaired and whether or not it was crash worthy and whether

18 the structural repairs were affected in any kind of manner

19 and he doesn't have the expertise for that.
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20 THE COURT: Where is that expertise?

21 MR. MAYERSON: His area --

22 THE COURT: Nothing that he said so far, I will tell

23 you that.

24 MR. MAYERSON: His area -- maybe I could develop that

25 in the air bag deployment and air bag and --
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1 THE COURT: What does that have to do with it?

2 That's the only thing I heard.

3 MR. MAYERSON: -- crumple zones in his report.

4 THE COURT: I am sorry. I don't remember crumple

5 zones.

6 MR. MAYERSON: Crumple zones and air bags are

7 engineering safety features so the vehicle is not injured

8 when the vehicle crumples at a controlled rate of force

9 absorbing the impact.

10 THE COURT: Is your testimony going to be limited to

11 that, crumple zones?

12 MR. MAYERSON: And air bag deployment.

13 THE COURT: What does air bags have to do with this

14 case? I have not heard anything about that.

15 MR. MAYERSON: It goes to the Defendants' state of

16 mind, Your Honor, that they allowed this family to travel in

17 this vehicle with bad tires, in a structurally unsound car,

18 increasing the risk of an accident and increasing the risk of

19 harm if that accident occurs. It's a two-fold risk that the
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20 Defendants knew about.

21 MR. NELSON: If there was an accident, their air bags

22 would deploy. They weren't driving the car around without

23 air bags. In order for us to get that this witness is going

24 to have to testify about how you measure the structure of the

25 car as it became repaired and how you measure the car after
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1 to make sure. This witness is not qualified to do that. He

2 just testified he has never been --

3 THE COURT: What is his experience with crumple

4 zones? How do you spell that?

5 MR. MAYERSON: C-R-U-M-P-L-E, Z-O-N-E-S.

6 THE COURT: Crumple zones.

7 MR. NELSON: The car is supposed to fold in a certain

8 manner.

9 MR. MAYERSON: Your Honor --

10 MR. COHEN: He doesn't mention anything about crumple

11 zones. He talks about welding and rusting. The car was not

12 repaired to the original manufacturers tolerance. It doesn't

13 talk about that. His testimony has to be limited to the four

14 corners of his report.

15 MR. MAYERSON: Which are set forth in the pretrial

16 memo.

17 MR. COHEN: Which was pulled out of this report. You

18 couldn't have set forth in any other opinion.

19 MR. MAYERSON: Let's get the pretrial report.

20 THE COURT: You are limited by this report. It is
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21 the expert report, and it is the only one.

22 MR. MAYERSON: It is set forth in the pretrial memo

23 which they changed their reports and their pretrial

24 everything was done once they put in their pretrial.

25 MR. COHEN: That's not true.
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1 MR. MAYERSON: I don't know -- even know if there is

2 -- but somehow now I can't be -- now I'm bound by the -- Your

3 Honor, this is the CV. We should at least mark it as an

4 exhibit.

5 THE COURT: No. If you want to under these

6 circumstances, you may. That's not to be admitted into

7 evidence.

8 MR. HY MAYERSON: Your Honor, he clearly has the

9 experience to discuss basic engineering, welding techniques,

10 if this vehicle was in line or out of line. His experience

11 in retrospect of air bags, perform crash tests -- this is

12 gingerbread stuff for him.

13 MR. NELSON: I don't know what that means.

14 THE COURT: In either event, I'm going to leave this

15 matter to the jury, if he is qualified to testify.

16 MR. NELSON: I just note my objection for the record,

17 Your Honor.

18 (Whereupon, discussion at sidebar concluded.)

19 THE COURT: I will be instructing you at the end of

20 the case with many things, one of those is regard to expert
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21 witnesses and just along with many other funny things I say

22 to juries. Lawyers call them expert witnesses. Some judges

23 call them expert witnesses. I don't call them expert

24 witnesses. I call them opinion witnesses because they are

25 the only ones that are allowed to come into court and state
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1 an opinion.

2 As you very well know, a fact witness -- and all of

3 the other witnesses are fact witnesses. We are only

4 interested in what they saw and what they did and heard. And

5 someone who qualifies who knows more about the subject than

6 we do, which lawyers call expert witnesses, they are allowed

7 to give opinions.

8 So I call it opinion. The opinion witnesses. And

9 the reason I call them opinion witnesses is because I want

10 you to know that you weigh their testimony the same however

11 as you do with the testimony of all witnesses whether they be

12 opinion or fact witnesses.

13 And the thing with regard to an opinion witness is

14 that you must concentrate very, very carefully on what are

15 the qualifications of that individual to give an opinion in

16 determining whether or not you want to accept that evidence

17 or not. Other witnesses you should be concerned about how

18 they appeared and how they answered questions, whether there

19 were conflicts, and what they said before, etc.

20 With regard to opinion witnesses, you look at their

21 qualifications and do their qualifications measure up to the
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22 opinions that they gave. And if so, then you can consider

23 them one way, and, if not, you can consider them another way.

24 So be very careful with regard to that and really because the

25 Court is allowing this individual to testify as an expert to
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1 give opinion testimony does not qualify him as far as you are

2 concerned. That's up to you.

3 And that will be true with regard to all of the other

4 opinion witnesses or expert witnesses that we have in this

5 case and there will be several more. Okay. I think that

6 covers it.

7 MR. MYERS: I just want the record to reflect that I

8 have joined in the motion made by Attorney Nelson.

9 THE COURT: Very good. Thank you.

10 MR. MAYERSON: Any other party that wanted to voir

11 dire the witness? Are we done?

12 THE COURT: Let's go.

13 DIRECT EXAMINATION

14 BY MR. MAYERSON:

15 Q Did you have an opportunity to review this

16 matter?

17 A Yes, sir. I inspected the vehicle, and I

18 reviewed documents that were forwarded to me from your

19 office.

20 Q Before we get to your opinions I would just

21 like to ask you a couple of questions about when you
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22 inspected the vehicle and what did you find?

23 A I inspected the vehicle on November 25th, 1997

24 and specifically I found that there were issues in the repair

25 regarding the unibody.
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1 MR. COHEN: Objection, Your Honor. Move to strike.

2 THE COURT: What's that?

3 MR. NELSON: Objection. Move to strike. He is

4 talking about repair issues.

5 THE COURT: On what basis?

6 MR. NELSON: I thought that's what we discussed.

7 There was a narrow aspect of his testimony.

8 THE COURT: I said he can testify to those things,

9 yes.

10 MR. NELSON: All aspects of his report?

11 THE COURT: All of them.

12 MR. NELSON: Thank you, Your Honor.

13 THE WITNESS: The unibody's left stub rail

14 positioning and welding, the radiator support, fan shroud,

15 rear transmission mount, exposed welds, missing welds that

16 were replaced by rivets on the front structures, interference

17 between the steering gear and the front cross member, hood

18 misalignment, engine misalignments, parts not replaced but

19 they were represented on the estimate, damaged suspension

20 parts not replaced and on vehicle, poor weld repairs to the

21 left front stub frame rail, the grill attachment, the

22 headlight mounting and the steering wheel not being centered.
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23 BY MR. MAYERSON:

24 Q Any findings you made of inspection of the

25 tires?
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1 A The tires showed feathering and coupling,

2 which means that the front end steering geometry was not

3 correct so it was not wearing evenly.

4 Q In addition to performing this did you review

5 documents and rely upon documents?

6 A Yes, sir.

7 Q And can you tell us what kind of documents you

8 reviewed and relied upon?

9 A I reviewed three video tapes of an April 20th,

10 1999 tear down of the Berg vehicle, 36 color photographs

11 taken during that same April tear down, insurance claim log

12 entries from April 30th, 1998 and May 6th 1998,

13 correspondence from May 1998 and July 6th, 1998, September

14 16th, 1998, the Motor Vehicle Physical Damage Appraiser Act

15 of '72, the Regulations to the Appraiser Act, the April 14th,

16 1998 deposition transcript of Douglas Joffred, Pages 35 and

17 95 through 97 of Douglas Joffred, two black and white copies

18 of polaroids prepared photographs of the damage of the '96

19 Grand Cherokee, request for admissions, David Wert's I think

20 it was a deposition, computerized measurements taken of the

21 alignment of the vehicle's body structure taken by Charlie

22 Barone, insurance activity claim logs from September 10th,
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23 1996 through September 25th, 1996, and Motor Vehicle

24 Manufacturers Association Data on the 1996 Jeep Grand

25 Cherokee.
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1 Q And after conducting your inspection and

2 reviewing these documents did you come to any conclusions or

3 opinions?

4 A Yes, sir, I did.

5 Q And could you read to the jury what your

6 opinions are as set forth in the -- whatever document you

7 have.

8 THE COURT: Well, where are these opinions? Are they

9 coming from the report?

10 MR. MAYERSON: I will have him read from the

11 pretrial.

12 THE COURT: From the pretrial memo?

13 MR. MAYERSON: Yes.

14 THE COURT: Well, I would prefer that you ask him the

15 question, were you asked to submit a report, an opinion with

16 regard to so and so. Do you have an opinion? And if the

17 answer is, yes, then would you read it to us rather than try

18 to remember what you wrote.

19 BY MR. MAYERSON:

20 Q Sir, after reviewing this information did you

21 come to some opinions?

22 A Yes, sir, I did.

23 Q And one of those opinions is that set forth in
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24 your report?

25 A Yes, sir, they are.

443

1 Q And can you tell us what your first opinion

2 was?

3 THE COURT: Try it again. Ask him whether or not he

4 was asked by you to give an opinion with regard to a specific

5 matter and does he have an opinion with regard to that

6 specific matter so we can key in on it. And then if he does,

7 he can read the opinion rather than try to remember what he

8 wrote in his report; and we will go to the second opinion.

9 The same thing so that I know what they are, the jury

10 knows what they are and we can key in on them. And then when

11 there is cross-examination the cross-examination will

12 probably be, for the most part, limited to those opinions.

13 That's the main reason that we have this witness.

14 But that's what I'm asking you to do. That's what I asked

15 you to do at the pretrial. That's what I'm asking you to do

16 now.

17 BY MR. MAYERSON:

18 Q Sir, I requested you to give us an opinion as

19 to whether or not the vehicle was restored to its original

20 manufacturer tolerance --

21 THE COURT: Whether restored to, what?

22 MR. MAYERSON: To the original manufacturers

23 tolerance and would it --
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24 THE COURT: Just a second. So that's one question

25 that you submitted to him; is that correct?
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1 BY MR. MAYERSON:

2 Q Is that correct?

3 A Yes, sir.

4 THE COURT: Do you have an opinion with regard to

5 that?

6 THE WITNESS: Yes, Your Honor.

7 THE COURT: Good.

8 MR. HUCKABEE: Objection, Your Honor.

9 THE COURT: Overruled. What is the opinion?

10 THE WITNESS: That the vehicle was not restored

11 within the original manufacturers specified tolerances.

12 BY MR. MAYERSON:

13 Q As a result did I -- did you then give an

14 opinion as to what impact that might have on the vehicle's

15 performance?

16 A Yes, sir, I did.

17 THE COURT: Do you have an opinion?

18 THE WITNESS: Yes, Your Honor.

19 THE COURT: Okay.

20 BY MR. MAYERSON:

21 Q What is that opinion?

22 A That because the vehicle was outside of the

23 specified tolerances of the original vehicle manufacturer

24 that it would not perform or respond the same way as designed
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25 from the factory if it was involved in a subsequent
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1 collision.

2 THE COURT: Okay.

3 BY MR. MAYERSON:

4 Q And did I also ask you for an opinion as to

5 whether these deficiencies would impact safety features of

6 the vehicle?

7 A Yes, sir, you did.

8 Q Did you come to an opinion?

9 A Yes, sir, I did.

10 Q What is that opinion?

11 A That because of the structural changes that

12 have now taken place in the vehicle that the air bag system

13 and its other related safety features such as the front

14 crumple zone would not respond or behave as designed from the

15 factory.

16 Q Can you tell the jury what a crumple zone is?

17 THE COURT: No. Let's go. Let's finish the opinion

18 or is that the last opinion?

19 MR. MAYERSON: There is six.

20 THE COURT: Let's go through all six so we know where

21 we are.

22 BY MR. MAYERSON:

23 Q Did you also -- you were also asked to give an

24 opinion as to what deterioration these defects might cause in
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25 the vehicle's performance over the course of time?
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1 A Yes, sir.

2 Q Did you come to an opinion?

3 A Yes, sir.

4 Q What was that opinion?

5 A That because of some of the repairs that were

6 not done per specification that corrosion and metal fatigue

7 would set in more quickly therefore reducing the vehicle's

8 strength and its crash worthiness as time progressed.

9 Q And were you also asked to give an opinion

10 about the findings of the computer measurements done by the

11 or done upon the vehicle's frame?

12 THE COURT: Say that again.

13 BY MR. MAYERSON:

14 Q Had you reviewed the computerized measurements

15 of the vehicle's frame, correct?

16 A Yes, sir.

17 Q And you were asked to give an opinion of the

18 significance, if any, of those results?

19 A Yes, sir.

20 Q And did you come to an opinion after reviewing

21 that?

22 A Yes, sir.

23 Q What is that opinion?

24 A That in all of the post-repair computerized

25 measurement inspections of the vehicle it verified that the
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1 front end structure of the vehicle was out of specification

2 and swayed to the right.

3 Q And the last issue I requested that you

4 address was whether these deficiencies would be something

5 that would be visible to an untrained eye?

6 A That's correct.

7 Q And did you come to an opinion on that?

8 A Yes, sir.

9 Q And what is your opinion?

10 A That based on a -- let's just say layperson's

11 visual examination some of the structural changes in the

12 vehicle's frame structure may not be obvious until you start

13 looking at it very closely and then you can pick up on the

14 details of how the front end wasn't put together as

15 specified.

16 Q Sir, have your opinions been given within a

17 degree of engineering certainty?

18 A Yes, they have.

19 MR. MAYERSON: No further questions.

20 THE COURT: Are you sure you didn't forget any? I

21 have six.

22 MR. MAYERSON: I have six, Your Honor.

23 THE COURT: Oh, okay.

24 MR. NELSON: I have no questions for this witness,

25 Your Honor.
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1 THE COURT: Okay.

2 CROSS-EXAMINATION

3 BY MR. MYERS:

4 Q Mr. Phillips, you wrote a letter to Mr.

5 Mayerson on August 17th, 1999, am I correct?

6 A Yes, sir.

7 Q In that you set forth opinions with regard to

8 what I had observed regarding the vehicle on November 25th of

9 '97; is that correct?

10 A Yes, sir.

11 Q And specifically in the second paragraph of

12 your letter you stated that your opinions are based upon your

13 inspection on November 25th of '97 and a review of collision

14 repair records from Lindgren Chrysler-Plymouth, am I correct?

15 A Yes, sir.

16 Q And the opinions that you set forth in that

17 letter of '99, which was almost two years after you had

18 actually inspected the vehicle, am I correct?

19 A Yes, sir.

20 Q Did not make any reference to the issue of air

21 bag deployment or crumple zones, am I correct?

22 A Not in those specific terms.

23 THE COURT: Do you want to explain that?

24 THE WITNESS: Your Honor, in a general way I said on

25 Page 3 of my August 17th, 1999 report that the car was not
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1 repaired to original manufacturers tolerances and would not

2 sustain another impact to the same area because of the poor

3 workmanship. In addition, other repairs either not completed

4 or poorly performed complete in an unsafe condition in the

5 performance and safety of the Jeep.

6 THE COURT: What does that have to do with crumple

7 zones or air bags, if anything?

8 THE WITNESS: That the safety of the Jeep is directly

9 tied to the performance of the crumple zone and the timely

10 deployment of the air bag as the forces are transmitted

11 through that crumple zone.

12 THE COURT: Mr. Myers.

13 BY MR. MYERS:

14 Q Now, sir, when you inspected the vehicle on

15 November 25th of '97 am I correct that you did not dismantle

16 the vehicle?

17 A No, sir, I did not.

18 Q When you inspected the vehicle on November

19 25th of '97 you did not take or did you make measurements of

20 the vehicle?

21 A I did not.

22 Q You did not attend the examination of the

23 vehicle that occurred on April 20th of '99, am I correct?

24 A I did not. That's correct.

25 Q And anything that you are relying upon with
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1 regard to measurements of the vehicle related to the reports

2 of persons other than yourself, am I correct?

3 A Yes, sir, that's correct.

4 Q And these would be measurements that you did

5 not personally observe, am I correct?

6 A That's correct.

7 Q And, in fact, you did not physically inspect

8 or examine this vehicle other than the visual inspection that

9 you performed on November 25th, 1997; is that correct?

10 A Yes, sir, that's correct.

11 MR. MYERS: Thank you. That's all I have.

12 THE COURT: Mr. Huckabee.

13 CROSS-EXAMINATION

14 BY MR. HUCKABEE:

15 Q Did you understand that the vehicle had been

16 driven a substantial amount between the time of, excuse me,

17 of the repairs and the time of your inspection?

18 A Yes, sir. I believe there was about 19,000

19 miles added to the vehicle's odometer from the day of the

20 accident from the date of my inspection.

21 Q And did you take into account the driving

22 conditions and the effect the driving would have upon certain

23 of your opinions?

24 A Certain of my opinions are based on the

25 effects of driving the vehicle over that period of time in
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1 that mileage and those issues became evident as physical

2 evidence on the vehicle.

3 Q Would driving the vehicle affect the condition

4 of the vehicle with respect to certain matters about the

5 issue?

6 A No, sir.

7 Q Not at all?

8 A That's correct.

9 MR. HUCKABEE: That's all I have.

10 THE COURT: Anything further?

11 MR. MAYERSON: No further questions. Thank you, sir.

12 THE COURT: Thank you very much. You may step down.

13 All right. Members of the Jury, we will take our afternoon

14 recess. I will see you back here in 10 minutes or so.

15 Again, please don't discuss the case among yourselves.

16 MR. HY MAYERSON: Mr. Phillips is excused?

17 THE COURT: Yes.

18 (Whereupon, the jury left the courtroom at 2:35 p.m.)

19 MR. MAYERSON: My next witness is Tom Campuzano.

20 THE COURT: How is that spelled?

21 MR. MAYERSON: C-A-M-P-U-Z-A-N-O is my next witness.

22 MR. COHEN: Your Honor, we are going to present a

23 motion with regard to Mr. Campuzano.

24 THE COURT: Really.

25 MR. COHEN: Yes.
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1 THE COURT: That's surprising. All right. Present

2 the motion. Let's go. First of all, who is Mr. Campuzano?

3 MR. MAYERSON: Mr. Campuzano is a former blue ribbon

4 property damage specialist.

5 THE COURT: Blue ribbon --

6 MR. MAYERSON: Former employee of Nationwide titled

7 property damage specialist.

8 THE COURT: And what is he testifying to?

9 MR. MAYERSON: That the Best Claims Practices Manual

10 was circulated to property damage personnel. He would be

11 five minutes.

12 MR. COHEN: Your Honor, first of all, Mr. Campuzano

13 worked for Nationwide before the Berg claim. He was

14 identified to us, again, this year after discovery. He is an

15 ex-Nationwide guy. He had a lawsuit against Nationwide. He

16 has very -- he had a confidentiality signed with Nationwide

17 due to that law suit. He is very disgruntled. He is going

18 to come in and bash my client. We have never had an

19 opportunity to depose him.

20 MR. MAYERSON: We are not going to do that.

21 THE COURT: You can ask him the questions that you

22 just indicated to the Court as to when he was employed and so

23 forth and so on. And if you choose to get into this area

24 that he is a disgruntled former employee, that's up to you.

25 MR. COHEN: I intend on cross-examining Mr. Campuzano
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1 with his personnel file to show his bias.

2 THE COURT: I would think so.

3 MR. MAYERSON: Will I be able to have a copy of that

4 before we do that?

5 MR. COHEN: I'm not waiving any objection.

6 THE COURT: That's all right. You have an objection

7 to everything this court has done. You don't have to worry

8 about that. Mr. Myers, you have an objection too?

9 MR. MYERS: Thank you, Your Honor.

10 THE COURT: Do you have an objection that everything

11 is objected to and Mr. Huckabee you too have an objection?

12 We are going to get through this case I think before the end

13 of the week. You want to know where you can see his

14 personnel report?

15 Well, I think under the circumstances we ought to

16 wait and see to what extent defense uses the personnel report

17 and then the Court will make that determination at that time.

18 MR. MAYERSON: Thank you, Your Honor.

19 THE COURT: Surprise deserves a surprise. Surprise.

20 Surprise. Surprise.

21 (Whereupon, a break was taken at 2:40 p.m.)

22 (Whereupon, the jury entered the courtroom at 2:50

23 p.m.)

24 MR. MAYERSON: Plaintiffs call Mr. Tom Campuzano to

25 the stand.
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1 THOMAS CAMPUZANO, sworn.

2 THE CLERK: State your name and address for the

3 record.

4 THE WITNESS: My name is Thomas Campuzano, 3512 Old

5 Lane, Springfield, Pennsylvania.

6 THE COURT: Just one second. Members of the Jury, I

7 realize it is getting a little chilly in here but as I

8 promised you yesterday, we are not going to be beyond 4:15 so

9 keep your feet moving. There is really not too much that I

10 can do about it this late in the afternoon. I just think it

11 is cold and windy outside. Go ahead.

12 DIRECT EXAMINATION

13 BY MR. MAYERSON:

14 Q Mr. Campuzano, am I pronouncing your name

15 correctly?

16 A Campuzano.

17 Q You are a former employee of Lindgren?

18 A No.

19 Q I am sorry, of Nationwide?

20 A Nationwide Insurance, yes.

21 Q And your parting with Nationwide was it on

22 good grounds?

23 A Not really, no.

24 Q I really only have one area that I would like

25 to ask you a question about. First off, how long were you
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1 employed by Nationwide?

2 A Fourteen years.

3 Q During that period of time were you a property

4 damage specialist?

5 A Yes, I was.

6 Q You were managing blue ribbon operations at a

7 blue ribbon facility here in Pennsylvania?

8 A I was supervisor of several or reinspector of

9 numerous blue ribbon shops.

10 THE COURT: Including this area?

11 THE WITNESS: Not this area, Your Honor, mostly --

12 THE COURT: That's all right. I'm making notes.

13 BY MR. MAYERSON:

14 Q Sir, the area that you were in charge of was

15 that Delaware County?

16 A Yes.

17 Q Was one of your supervisors Dean Jones?

18 A At the very beginning of my position as a

19 PDARS he was, yes.

20 Q All right. I've handed you a document. I'd

21 like to know if you can identify that?

22 MR. COHEN: I am sorry, what exhibit is that?

23 THE COURT: Is there an exhibit number?

24 THE WITNESS: Two, Your Honor.

25 THE COURT: Yeah. Okay. Exhibit 2. Just so we want

456

R. 1154a



1 to include the jury so they have some idea of what we are

2 doing here. It is the Best Claim Practices Manual?

3 THE WITNESS: Yes.

4 BY MR. MAYERSON:

5 Q Sir, are you familiar with that document?

6 A Yes, I have seen it before.

7 Q And is that something that your employer when

8 you were employed by Nationwide would supply to claim

9 handlers?

10 A Yes.

11 Q Was it supplied only to injury claim handlers

12 or was it supplied to all claim handlers?

13 A All claim handlers.

14 Q That includes the document at the back, all

15 the way at the back if you can tell me if there is a document

16 with A6 at the bottom?

17 A Yes.

18 Q What is the title to that section of that

19 document?

20 A Pennro Litigation Strategy 1993.

21 THE COURT: I am sorry, say it again.

22 THE WITNESS: Pennro Litigation Strategy 1993.

23 MR. MAYERSON: Thank you.

24 BY MR. MAYERSON:

25 Q That's part of the document that you are
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1 familiar with during your course at Nationwide?

2 A Yes.

3 Q What period of time were the 14 years you were

4 with Nationwide?

5 A I actually worked for the company twice. Once

6 from, I believe, it was '84 to '85 and then from 1988 to

7 2001.

8 MR. MAYERSON: Thank you. No further questions

9 CROSS-EXAMINATION

10 BY MR. COHEN:

11 Q Mr. Campuzano, you were a PDS for Pendel in

12 Delaware County, isn't that right? Pendel is a body shop in

13 Delaware County, isn't that right?

14 A Yes.

15 Q Which was one of the body shops you were the

16 PDS for, right?

17 A At one time, yes.

18 Q And Lindgren as best as you know is not in

19 Delaware County?

20 A Correct.

21 Q It is in Berks County?

22 A As far as I know.

23 Q You were also a claims rep at Nationwide,

24 isn't that right?

25 A Yes.
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1 Q That's a demotion from a PDS, isn't that
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2 right?

3 A Yes, it was.

4 Q Why were you demoted?

5 A There was a reorganization of the company and

6 our positions were eliminated.

7 Q You had a lawsuit against Nationwide, didn't

8 you?

9 A I'm not allowed to speak about that, sir.

10 Q What do you mean you are not allowed to speak

11 about it?

12 A I signed a confidentiality agreement.

13 Q You signed a confidentiality agreement, but

14 you produce documents in this case to Mr. Mayerson pursuant

15 to your attorney's instructions in that case?

16 A That's not true. I did not produce any

17 documents in this case.

18 Q Let me just ask you did you sue Nationwide at

19 some point in the past?

20 A Yes, I did.

21 Q Your parting with Nationwide was on bad terms,

22 wasn't it?

23 A I resigned my position.

24 Q You resigned your position?

25 A Yes.
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1 Q I think you testified at some point that you
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2 testified in another case that since leaving Nationwide

3 you've had 17 jobs?

4 A That's not true.

5 Q That's not true?

6 A No.

7 Q Is it close to true?

8 A No.

9 Q So if you testified to that in another case

10 that wouldn't be true?

11 A Seventeen jobs?

12 Q Something like that, 15 jobs.

13 A In three years?

14 Q No, in 18 months.

15 A That would be a job a month.

16 Q Yeah.

17 A That's not true.

18 Q Okay. In August of '99 while working at

19 Nationwide you received -- do you remember receiving a verbal

20 warning from your supervisor?

21 A I don't know exactly what you are talking

22 about, sir.

23 Q Let me be more specific. The main issues

24 involved continued time delays in providing estimates, paying

25 rental bills, returning calls and e-mails and following
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1 company standards. Does that ring a bell?

2 A Yes.

R. 1158a



3 Q Now in September of '99 you were also issued a

4 written warning follow up on verbal warning by Al Urso

5 regarding inadequacies in your performance as material damage

6 claim representative. You scored particularly low i.e. a 0

7 in the areas of composure and customer focus?

8 A I remember parts of it but --

9 Q You probably were not very happy with

10 Nationwide.

11 A No.

12 Q To this day you are not happy with Nationwide

13 are you?

14 A I have no feelings about Nationwide anymore,

15 sir.

16 Q October of '99 you received quarterly

17 assessment this year in addition to your annual performance

18 evaluation reflecting the fact that you were placed on a

19 performance improvement program and issued verbal and written

20 warning that expired on 10/99 --

21 THE COURT: A little slower. A little slower. A

22 little slower, please.

23 BY MR. COHEN:

24 Q Your claims manager wrote that you were

25 currently reviewing every -- that he was reviewing every
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1 estimate that you wrote along with the documentation that you

2 relied upon in drafting the estimates. Do you remember that?
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3 A Yes, I do.

4 Q Okay. In June of 2000 there was a meeting

5 with you by Keith Wilkins [phonetic] to discuss your

6 performance issue regarding falsification of records. Then

7 you were issued a one time performance warning recommended in

8 lieu of termination. Do you remember that?

9 A Yes, I do.

10 Q Okay. And a day later, June of 2000 you were

11 found for falsifying drive and employments using incorrect

12 claim numbers, policyholder names and telephone numbers.

13 When confronted you admitted that you had falsified the time

14 because you needed down time to catch up on your pending

15 claims for insurance. Do you remember that?

16 A Yes, that was a standard procedure that other

17 employees also followed.

18 Q What, falsified records?

19 A No, it was blocking the drive and schedules so

20 you could do your outside assignments.

21 Q Nationwide considered that to be falsifying

22 records?

23 A But I was unaware of that.

24 Q But you are not happy about that though being

25 found?
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1 A Of course not.

2 Q To this day you are not happy with Nationwide

3 about that?
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4 A To be honest, I have no feelings about

5 Nationwide at all.

6 Q And you resigned from the company in June of

7 2001?

8 A Yes.

9 Q Now you have testified much with regard to the

10 document Mr. Mayerson put in front of you called Pennsylvania

11 Best Claims Practices Manual?

12 A Yes.

13 Q There has been testimony in this case that

14 that is a casualty document, a document that's used by bodily

15 injury adjusters with regard to adjusting claims and that it

16 was superseded in December of '96. You weren't here for any

17 of that testimony, were you?

18 A No.

19 Q Can you take a look at that document? It's

20 clear that that's a document relating to bodily injury claims

21 handling isn't it?

22 A Most of it looks like a bodily injury rep or a

23 liability rep but we had a form of this manual.

24 Q I'm not asking if you had a form of that

25 manual. I'm asking you if you had that manual?
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1 A I believe I had this manual.

2 Q You had bodily injury Best Claims Practices

3 Manual for Pennsylvania?
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4 MR. MAYERSON: Your Honor, I object to the title

5 counsel has given the document. It doesn't say bodily injury

6 manual anywhere.

7 THE COURT: This is cross-examination. Wide

8 latitude. Go ahead.

9 THE WITNESS: I know I had best claims manuals,

10 several different versions over the years.

11 BY MR. COHEN:

12 Q You could have had a material damage Best

13 Claims Practices Manual?

14 A Yes.

15 Q That would make sense because you were a

16 material damage specialist.

17 A But some of this material would be in that.

18 Q That's not what I'm asking you. I'm asking

19 you did you have this manual?

20 A I can't say that I recognize it 100 percent

21 especially in this form.

22 Q Okay. Wouldn't it make sense for you to have

23 a bodily injury Best Claims Practice Manual, wouldn't it?

24 A A lot of times we would do claims start to

25 finish. Again, on what time of my career exactly what I was
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1 doing, which manual, I couldn't give --

2 Q Does the time that you were a material damage

3 property damage specialist, Pennsylvania, would it make sense

4 for you to have this document, would it?
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5 A No. I remember having an abridged version on

6 a blue laminated card for best claims practices.

7 Q With regard to material damage claims that's

8 auto claims?

9 A Yes.

10 Q That's not bodily injury claims?

11 A Right.

12 Q That's not this document?

13 A Right.

14 MR. COHEN: Thank you.

15 MR. MYERS: No, Your Honor.

16 MR. HUCKABEE: No questions, Your Honor.

17 REDIRECT EXAMINATION

18 BY MR. MAYERSON:

19 Q Sir, the part in the back about the Pennro

20 litigation management do you know what Pennro stands for?

21 A Pennsylvania Regional Office.

22 Q Do you recall ever seeing that document

23 before?

24 A Yes, I've seen it before.

25 Q And was that supplied to you by your employer,
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1 Nationwide?

2 A Yes.

3 Q And in that Best Claims Practices Manual that

4 you have been handed -- strike that. Sir, the
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5 confidentiality order that you are under, was that requested

6 by Nationwide?

7 A Yes.

8 Q Thank you, sir. Sir, I just turned to Page 3

9 of that manual. There are at least some reference on there

10 to handling collision and comprehensive claims specifically

11 referring down towards the bottom of the page.

12 A Yes.

13 Q And is this the type of manual that you were

14 supplied by your employer, if not this specific one --

15 A Yes.

16 Q -- and it was given to the claims handlers --

17 let me -- strike that. You did -- did you handle claims

18 other than just property damage?

19 A Yes, I did.

20 RECROSS-EXAMINATION

21 BY MR. COHEN:

22 Q When you handle material damage claims you

23 were not using this manual, were you?

24 A There is parts in here that are referring to

25 collision and comprehensive losses. I haven't had the time
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1 to read the whole thing.

2 Q The section that Mr. Mayerson just referred

3 you to, the one section in this multi-page document were in

4 regard to the assignment of claims. There is one reference

5 to collision and comprehensive. Is that what you are
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6 referring to?

7 A Yes, but they are also talking about claims

8 reps. One assignment should be made directly to the claims

9 rep in that here that would be me at a certain time in my

10 career --

11 Q Just talking about the assignment of claims.

12 THE COURT: Let him finish now. Go ahead.

13 THE WITNESS: So I would have to say this is the same

14 stuff that we were given because that's what my job entailed

15 at that time.

16 BY MR. COHEN:

17 Q When you were a casualty adjuster?

18 A When I was an auto adjuster prior to becoming

19 property damage supervisor.

20 Q That one section?

21 A I'd have to say the whole related section.

22 Q With regard to the assignments, who makes

23 assignments?

24 A Yes --

25 Q But that's it?
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1 A That's all I've seen.

2 MR. COHEN: Thank you. No further questions.

3 THE COURT: Now just to make it clear, I don't

4 understand the A6 Pennro Strategy 1993. Was that document a

5 part of your Best Practices Manual for property claims as
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6 opposed to personal injury claims? Now look it over very

7 carefully.

8 THE WITNESS: I believe that was part of the manual I

9 had, Your Honor.

10 THE COURT: Exactly?

11 THE WITNESS: Yes, sir.

12 THE COURT: All right. Anything further?

13 MR. COHEN: No.

14 MR. MAYERSON: Your Honor, my assistant has handed me

15 another document that I would like to show the witness.

16 THE COURT: All right.

17 MR. COHEN: I'm going to object to this, Your Honor.

18 I mean I can bring a motion --

19 THE COURT: Sidebar.

20 (Whereupon, the following discussion occurred at

21 sidebar.)

22 MR. MAYERSON: This is a document produced last year

23 by Pendel Auto Body authorized by Mr. Campuzano. It sets

24 forth the time period during our repair period. This is

25 January 10th, '97. Ours ended December '96 and it talks
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1 about the program in whole and their goal to claim payments

2 and enforce quota on these repair shops or encourage --

3 MR. COHEN: What does this have to do -- it goes in

4 all kinds of --

5 MR. MAYERSON: It's the blue ribbon program.

6 MR. COHEN: He goes into another body shop with
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7 regard to Nationwide's after market parts, parts of claims

8 and practices -- it was never provided to us prior to the

9 close of discovery.

10 THE COURT: Forget about it.

11 (Whereupon, sidebar concluded.)

12 MR. NELSON: Your Honor, before this witness takes

13 the stand we have another witness --

14 THE COURT: All right. Mr. Campuzano, that's fine.

15 MR. MAYERSON: I have been requested for Nationwide

16 that there is a witness who drove three hours to accommodate

17 the witness they could call him.

18 THE COURT: All right. Call another witness

19 instead?. You want to call another witness is that it?

20 MR. MAYERSON: That is -- I'm being requested by

21 Nationwide. Before we do that, may we read into evidence the

22 stipulation that we talked about in chambers about the

23 manual?

24 MR. COHEN: Nationwide has an objection as to reading

25 it to the jury.
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1 THE COURT: If you have an objection, then it's not a

2 stipulation so it's academic. Okay. Next witness. Let's

3 go.

4 MR. HY MAYERSON: Excuse me, Your Honor?

5 MR. MAYERSON: Your Honor, we can do it after the

6 witness; but we can read the stipulation into evidence. That
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7 was the whole point of the stipulation. If the jury doesn't

8 hear it --

9 THE COURT: If counsel agrees to it, then you can

10 read the stipulation to the jury.

11 MR. MAYERSON: Otherwise the witnesses will be

12 produced, I guess.

13 THE COURT: I don't know. I don't know what the

14 stipulation is. Like I've told you, stipulations are for

15 juries, not the Court. When you agree to the wording of a

16 particular stipulation, which means an agreement among

17 counsel, then, yes, I will allow you to read it to the jury.

18 I will allow you to mark it as an exhibit. I will

19 even admit it into evidence, and they can take it with them.

20 See how nice I am. As long as you go my pace. Go ahead.

21 It is a stipulation of counsel?

22 MR. MAYERSON: Signed by both parties, yes.

23 THE COURT: What about those two birds over there?

24 MR. MAYERSON: It pertains to Nationwide's claim

25 alone.
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1 THE COURT: Any objection?

2 MR. HUCKABEE: I've never seen it, Your Honor.

3 THE COURT: I think we have to do that. Don't they

4 have to see if they have any objection?

5 MR. COHEN: Your Honor, we also have an issue with

6 regard to this next witness that we need to bring up with

7 Your Honor.
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8 THE COURT: Let's take one thing at a time. How long

9 is this next witness going to take?

10 MR. MAYERSON: Maybe we should go to Mr. Bashore

11 because the next witness could take some period of time.

12 MR. COHEN: That's even more the reason to call him

13 now because he has got to get back. We do have a motion with

14 regard to this witness.

15 MR. MAYERSON: I can probably do it within 30

16 minutes, I guess.

17 THE COURT: Okay. Let's take the stipulation. Is

18 there a stipulation?

19 MR. HUCKABEE: It is all right with us.

20 THE COURT: This is an agreement between counsel

21 here.

22 MR. NELSON: Your Honor, it is an agreement to

23 introduce it into evidence. That's not what the stipulation

24 is.

25 THE COURT: Well if it is to be announced before the
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1 jury --

2 MR. NELSON: It is not. That was not our intent.

3 THE COURT: I told you earlier this morning I'm not

4 interested in any stipulations between me and you. Okay. It

5 is for the jury because I'm sure that what is in that

6 stipulation you are going to make reference to in your

7 closings and then I'm going to wonder where did you get that
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8 and the jury is going to wonder where did he get that stuff

9 from. I told you this morning why I don't do that.

10 MR. COHEN: That's fine. We will read the

11 stipulation. These are the people that have to decide the

12 case. What they want me to have I will take but it is not

13 the other way around.

14 The following stipulation has been entered into with

15 regard to the following Nationwide employees. The testimony

16 of Jeff Gooderham, G-O-O-D-E-R-H-A-M, and Tim Gall, G-A-L-L,

17 would be consistent with the testimony of Kathleen Holben in

18 this matter. The testimony would be different from their

19 testimony during the Bonenberger trial with regard to the

20 Best Claims Practices Manual. These individuals will not be

21 called by plaintiffs.

22 That's the stipulation, Your Honor.

23 THE COURT: Therefore these witnesses will not be

24 called by the plaintiff?

25 MR. COHEN: Therefore these witnesses will not be
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1 called.

2 MR. MAYERSON: We would like to have that marked as

3 an exhibit.

4 THE COURT: Okay. Mark it as an exhibit.

5 (Stipulation - marked for identification as

6 Exhibit No. 10.)

7 MR. COHEN: Your Honor, if we can present our motion

8 with regard to the next witness?
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9 THE COURT: Who is the next witness?

10 MR. COHEN: Dave Cole.

11 THE COURT: Okay.

12 MR. COHEN: You know what, Your Honor, Mr. Cole also

13 has a motion to quash. He is not an employee of Nationwide.

14 He is an attorney, and I believe that he is -- maybe he

15 should be here to present also his position on being called.

16 I can go get him.

17 MR. MAYERSON: Your Honor, it may be -- we are trying

18 to accommodate -- I didn't anticipate the objection. We had

19 a stipulation I wouldn't call Mike Nelson if they produced

20 Mr. Cole. They still object. But the problem is Mr. Bashore

21 is going to be the claim manager and he's testified that when

22 we filed our lawsuit he had nothing further to do with the

23 matter.

24 He transferred it over to counsel and he thought it

25 was David Cole who handled it thereafter. Now David Cole
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1 testifies that he didn't handle it. After that point then we

2 have a problem with calling the actual attorney as a witness,

3 if they are relying on attorney/client privilege. I don't

4 want to have to -- could that -- if you are relying on that

5 and can't answer questions because we turned it over to

6 counsel there is that opinion that says --

7 THE COURT: Let's take it one at a time. Who is the

8 next witness? David Cole.
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9 MR. COHEN: Who is a lawyer for Nationwide.

10 THE COURT: Okay. Just a minute. Bring him up here.

11 Where is he? He is a lawyer now?

12 MR. COHEN: No. No. No. No. He's a former

13 ex-Nationwide lawyer.

14 MR. MAYERSON: I think we have to do Mr. Bashore

15 first. If Mr. Bashore testifies that he doesn't know

16 anything about the claim -- I am sorry, Your Honor.

17 THE COURT: Okay. Let's go.

18 (Whereupon, discussion concluded.)

19 BRUCE BASHORE, sworn.

20 THE CLERK: State your name and address for the

21 record.

22 THE WITNESS: My name is Bruce Bashore. My address

23 is 1534 Terral Road, Harrisburg, Pennsylvania, 17109.

24 DIRECT EXAMINATION

25 BY MR. MAYERSON:
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1 Q Mr. Bashore, are you currently an employee of

2 Nationwide Insurance Company?

3 A Yes, I am.

4 Q Can you tell us in what capacity?

5 A I am the blue ribbon claims manager.

6 THE COURT: You are what?

7 THE WITNESS: The blue ribbon claims manager.

8 THE COURT: Sit closer to the mike, would you?

9 BY MR. MAYERSON:
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10 Q You are a claims manager --

11 THE COURT: Just a second.

12 BY MR. MAYERSON:

13 Q How long have you been a claim manager?

14 A I've been a claims manager since the Fall of

15 '95.

16 Q And is your management responsibilities

17 strictly to the blue ribbon repair program?

18 A Not in the beginning, no.

19 Q How about currently?

20 A Currently, yes.

21 Q What is your educational background?

22 A I have a Bachelor's Degree from West Chester

23 State University.

24 Q How long have you been employed by Nationwide?

25 A Twenty-seven years.
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1 Q Mr. Bashore, were you the blue ribbon claim

2 manager when I wrote my letter of representation on November

3 3rd, 1997?

4 A No, I was not.

5 Q Who was?

6 A I believe it was Ron Stitzel.

7 Q What was your position on November 3rd, 1997?

8 A I was a claims technical consultant for staff

9 claims reps.
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10 Q And does a claims technical consultant have

11 anything to do with the blue ribbon repair program?

12 A I did not.

13 Q At what point did you move into your position

14 with the blue ribbon repair program?

15 A January of '98.

16 Q So it was two months after I wrote my letter?

17 A Correct.

18 Q Mr. Bashore, when you became the blue ribbon

19 manager in January of '98 were you familiar with the Bergs'

20 complaints about the Lindgren repairs?

21 A In January of '98 when I first started.

22 Q Why don't you tell me when you first became

23 aware of the Bergs' complaints.

24 A I believe it was when I received a letter from

25 you.
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1 THE COURT: When was that?

2 THE WITNESS: I really need to check the claims log.

3 It has been a long time.

4 MR. MAYERSON: All right. There may be a copy right

5 in front of you.

6 THE COURT: Yes, there is.

7 BY MR. MAYERSON:

8 Q Did you review any material to prepare for

9 your testimony today?

10 A Yes, I did.
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11 Q All right. Did you review your -- the claim

12 log there?

13 A Yes.

14 Q Mr. Bashore, I would just like to ask you a

15 question. Did the Bergs write a letter on April 22nd, 1998

16 through my office asking Nationwide to honor the blue ribbon

17 claim?

18 A Yes. I do have a log note in here on May the

19 4th.

20 Q That's the date we filed our lawsuit, correct?

21 A That's correct.

22 Q May 4th, 1998?

23 A Correct.

24 Q I want to back up a little bit to April 22nd,

25 1998. Do you recall receiving a letter from my office?
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1 Would it be helpful to see a letter to refresh your

2 recollection?

3 A Yes, it would.

4 Q While you are taking a look at that I'd like

5 to show you another letter that I faxed a carbon copy to you.

6 MR. COHEN: Counsel, could I see that, please?

7 MR. MAYERSON: It's the April 22nd, letter.

8 MR. COHEN: Is that the only letter that you are

9 referring to?

10 MR. MAYERSON: Both letters dated April 22nd, 1998.
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11 They are both under tab 17 and 18.

12 MR. COHEN: I am sorry, I only have one letter.

13 Thank you.

14 THE COURT: You are marking as exhibits what at this

15 time?

16 MR. MAYERSON: Okay, Your Honor.

17 THE COURT: So you can be confused but the Court

18 cannot be. The record has to be clear.

19 MR. MAYERSON: A letter addressed to Nationwide dated

20 April 22nd, 1998.

21 (Letter 4/22/98 - marked for identification as Exhibit 11.)

22 THE COURT: Question him with regard to this.

23 BY MR. MAYERSON:

24 Q Sir, do you recall receiving a letter on or

25 about April 22nd, 1998?
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1 A Yes.

2 Q When you received that letter you were then

3 the current manager for blue ribbon operations throughout the

4 State of Pennsylvania?

5 A That's correct.

6 Q As well as some other states, I think; is that

7 correct?

8 A No, not at this time.

9 Q All right. And did we request from Nationwide

10 -- let me back up. You are aware at that point we had just

11 taken a precomplaint deposition of Doug Joffred who appraised
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12 this loss and was the manager at the shop at Lindgren?

13 A On April 22nd?

14 Q No, April 14th of '98.

15 A I don't know.

16 Q Does this letter indicate that we did that,

17 sir, second paragraph?

18 A The letter that I have in my hand?

19 Q Yes?

20 MR. COHEN: Objection. The letter speaks for itself.

21 THE COURT: Marked Exhibit 11. Objection is

22 overruled.

23 THE WITNESS: Yes, that's what the letter says.

24 BY MR. MAYERSON:

25 Q All right. And then the second paragraph says
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1 that Lindgren has issued a rule to file complaint; is that

2 correct?

3 A That's correct.

4 Q And that we have to file a complaint within 20

5 days in order to comply with that court order, correct?

6 A That's what the letter says, yes.

7 Q You received that letter, right?

8 A This letter was sent to Ron Stitzel.

9 Q But you received a copy of it about this time

10 period, correct?

11 A I don't remember this letter.
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12 Q Okay. Are you saying Ron Stitzel would be the

13 appropriate person to answer this?

14 MR. COHEN: Objection.

15 THE COURT: Overruled.

16 MR. MAYERSON: I don't think we got an answer. I

17 will withdraw the question.

18 BY MR. MAYERSON:

19 Q Sir, on the second page we indicated that the

20 vehicle is a leased vehicle. Let me just ask you this, it

21 was sent to Nationwide, right?

22 A It was sent to Ron Stitzel, Manager. It is on

23 the -- and it was sent to a Lancaster, Pennsylvania office.

24 Q With the carbon copy to counsel for Lindgren?

25 A Yes.
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1 Q You were the supervisor for Ron Stitzel?

2 A No, I never managed Ron Stitzel.

3 THE COURT: Do you know Ron Stitzel?

4 THE WITNESS: Oh, yes.

5 THE COURT: What was his position at the time this

6 letter was sent?

7 THE WITNESS: In April I think he was a property

8 damage specialist.

9 BY MR. MAYERSON:

10 Q Sir, I'd like you to turn to the claim log on

11 Page 4. Those are the pages at the top right-hand corner.

12 A Yes.
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13 Q Is there an entry -- let me see your copy. Do

14 you know what entry is there that your thumb is sitting on?

15 A It says, BashoreB who is my ID from Steve

16 Potosnak.

17 Q What's the contents of that claim log entry?

18 A I don't know. Where does it go? There is

19 nothing at the bottom.

20 Q It is blank?

21 A Yes.

22 Q White on white?

23 A Yes.

24 MR. COHEN: Objection.

25 BY MR. MAYERSON:
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1 Q Is that the inspection report that Steve

2 Potosnak testified to earlier today?

3 A I don't know what this is.

4 Q All right. There is an entry for April 28th

5 that is missing from that claim log, correct?

6 MR. COHEN: Objection.

7 THE COURT: What is the objection?

8 MR. COHEN: Objection is that Mr. Mayerson is getting

9 into discovery issues that have been ruled on already by this

10 court, specifically certain areas of the claims log.

11 MR. MAYERSON: It was not ruled on by the Court. The

12 Courts never reached the merits of it. It is not a discovery
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13 issue at that point anyway.

14 THE COURT: Do you want to give me a copy of the

15 ruling?

16 MR. COHEN: Your Honor, it is the same order that you

17 reviewed earlier by Judge Lash.

18 THE COURT: Then give it back to me.

19 MR. MAYERSON: Your Honor, if I can direct your

20 attention to the bottom of Page 6.

21 MR. COHEN: Your Honor, I would request any further

22 argument to be outside the presence of the jury. Your Honor,

23 if I can just check the exhibit for one second to make sure

24 that it is the proper exhibit?

25 THE COURT: I don't think this order has any
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1 relevance to the issue that's now before the Court. This is

2 what I indicated earlier. This order only has to do with

3 regard to discovery. I don't think it has anything to do

4 with what defense counsel is aiming at.

5 MR. COHEN: The particular copy that he is looking at

6 has --

7 THE COURT: Particular copy of what?

8 MR. COHEN: The exhibit that he is looking at.

9 THE COURT: Yes.

10 MR. COHEN: As we inadvertently put the wrong page in

11 there. We have the right pages. It was an inadvertant

12 mistake, and he is questioning him on something that he knows

13 was supplied to him.
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14 MR. MAYERSON: Your Honor, this is the way the

15 document was produced to me in 1999. It is the information

16 we were supplied with when I asked for a copy of the claim

17 log. It's exactly with invisible redactions. Mr. Potosnak

18 was in here and testified that we knew about his inspection,

19 but they pulled it out of the report. It is very material.

20 MR. COHEN: We have --

21 THE COURT: Just a second. Are we going to finish

22 this witness in the next 20 minutes?

23 MR. MAYERSON: I hope to, yes.

24 THE COURT: Members of the Jury, out.

25 (Whereupon, the jury left the courtroom at 3:35 p.m.)
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1 THE COURT: Have the record indicate that the jury is

2 out of the room.

3 MR. MAYERSON: Your Honor, may I politely request

4 that the witness --

5 THE COURT: Just a second. What did you give him,

6 Exhibit 8? Did you give him Exhibit 8? Is that what we are

7 talking about, Exhibit 8?

8 MR. COHEN: Yes.

9 THE COURT: What is the problem?

10 MR. COHEN: All of my copies have a log note

11 unredacted. That's the way it should be, unredacted. Okay.

12 The one that -- for some reason the one we had marked had the

13 redactions. It was an error. I would be happy to just
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14 switch them out. Otherwise, the logs are identical. We have

15 unredacted this log note. There is no question about it.

16 THE COURT: Go ahead.

17 MR. MAYERSON: In April of '99 you ordered them to

18 produce the log subject to attorney/client privilege. They

19 produced it with invisible redactions. A year later I filed

20 a motion for sanctions; and you had ordered them to make the

21 redactions visible, black on black. They produced the log

22 including this one was not produced it was not until May of

23 2003 they unredacted this.

24 THE COURT: So what? So what?

25 MR. MAYERSON: That's the whole point of our case.
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1 THE COURT: No, it is not the whole point. This is

2 the point of the case, everything that you talked about. I

3 don't know. As far as I'm concerned, it is subject to and

4 marked Exhibit 8 that's in accordance with the order is to

5 take the redactions out and they took the redactions out.

6 Now we want the one that has the redactions in at least one

7 page of the redaction in.

8 MR. MAYERSON: I'm not sure the Court -- it is

9 unclear whether the redactions they still have the redacted

10 line. This is the only entry they have only one unredacted.

11 They all pan back to 1996. They are claiming all of these

12 redactions were attorney/client privilege, and they couldn't

13 possibly be.

14 This is evidence that they are asserting a false
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15 claim of attorney/client privilege. This entry is not a

16 communication at all.

17 THE COURT: Do you think the jury is going to

18 understand that? Do you think that's going to be weighty in

19 your argument before the jury? They are not going to

20 understand that at all.

21 MR. MAYERSON: That's why we have an expert.

22 THE COURT: I doubt that they half understand one

23 half of this case. I'm so anxious to wait for this verdict.

24 MR. MAYERSON: That's why we had Mr. Schwartzman

25 coming in.
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1 MR. COHEN: And he is going to be objected to by

2 Nationwide.

3 THE COURT: You took the redactions out of all of the

4 pages except this one page is that what you are saying?

5 MR. COHEN: No. What I'm saying is this one log note

6 we unredacted. All of the other redactions remain. We've

7 never been ordered to unredact them. He denied the motion

8 for sanctions. There was three motions for sanctions for our

9 redactions and each time they have been denied, and we are

10 still here arguing before a jury with regard to redactions.

11 They were privileged communications. The Court has ruled on

12 this. We had one log note that we have decided voluntarily

13 --

14 THE COURT: That ruling by Judge Lash is not in this
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15 September 8th, 2004 order or if it is, you show me where it

16 is, which is what you handed up to me. This is why I wanted

17 to --

18 MR. COHEN: I need the order with regard to motion

19 for sanctions.

20 THE COURT: Yeah, show me where he is talking about

21 the redactions. Just a minute.

22 MR. MAYERSON: Your Honor --

23 MR. COHEN: This matter comes before this court --

24 THE COURT: Show me the page and show me what --

25 MR. COHEN: The first two pages he talks about
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1 plaintiffs' motion to unredact.

2 THE COURT: Where does -- he then addresses the issue

3 we are talking about, the motion on the front page. How does

4 he dispose of that issue with regard to redactions?

5 MR. COHEN: He denies plaintiffs' motion. Plaintiff

6 files a motion for sanctions.

7 THE COURT: He doesn't address that issue.

8 MR. COHEN: He does not? He says it is a moot issue

9 at this point.

10 THE COURT: Where does he say that the redactions are

11 a moot issue, make specific to the redactions? You are

12 speaking of the caption of the motion that was filed -- the

13 motion could include 15 things and the Judge issued an

14 opinion and order with regard to one or two or three.

15 MR. COHEN: Plaintiffs in their motion challenged the
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16 redactions via motion for sanctions.

17 THE COURT: I understand your argument. You

18 understand what I just said? I don't see anything in there

19 disposing of the issue of redactions as to whether or not

20 that's confidential communications which should not be in

21 discovery, should not be in the case, or whatever, I don't

22 think --

23 MR. COHEN: The judge right here talks about in

24 camera review of what the redactions to determine whether the

25 redacted portions were privilege and should be --
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1 THE COURT: I didn't see that. That's what I'm

2 looking for.

3 MR. COHEN: I mean that's just one section. He goes

4 throughout the whole order talking about it.

5 THE COURT: Okay. Let me look at it. All right. He

6 is just pointing out the issue. Now how did he dispose of it

7 in the opinion? What did he do with regard to that request

8 for redactions?

9 MR. COHEN: He denied it.

10 THE COURT: Let's see where he says that.

11 MR. COHEN: Your Honor, you have to put the order in

12 the context of plaintiffs' motion. They filed their motion.

13 They asked specifically for the Court to review these

14 redactions in camera. The Court considered the issue,

15 considered it to be untimely, considered the matter to have
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16 been disposed of via close of discovery, and he denied their

17 motion for sanctions disposing of that issue once and for

18 all.

19 THE COURT: He disposes of matters of sanctions.

20 That's what he disposed of.

21 MR. COHEN: He said that the motion to review the log

22 entries in camera was untimely.

23 THE COURT: I don't think that that order of Judge

24 Lash controls this issue. I realize that was one of the

25 issues at the time relative to the in camera proceeding
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1 before Judge Lash. So what's so important about this one

2 paragraph here whether it should be redacted or not or

3 whatever?

4 MR. COHEN: It is unredacted. We unredacted it. It

5 is no longer redacted.

6 THE COURT: I know that. What are you trying to --

7 MR. MAYERSON: Your Honor, Nationwide knew on April

8 28th, 1998 --

9 THE COURT: Is it unredacted on your copy, not on the

10 copy --

11 MR. COHEN: Like I said, it was a mistake.

12 THE COURT: -- as Exhibit 8. Okay.

13 MR. MAYERSON: Your Honor, Nationwide knew on April

14 28th, 1999 that every allegation that plaintiffs were making

15 with the condition of this vehicle was true and accurate and

16 that the vehicle was structurally unsound which was
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17 documented on the claim log April 28th, 1999.

18 There was also redacted on May 12th which documents a

19 conversation with this gentleman that he learned that I did

20 not know about that April 28th inspection. Nationwide then

21 turned around and said we need an initial inspection, and

22 then it turned into a second inspection. And once they got

23 that inspection, they canceled the first inspection.

24 Then the plaintiffs' lease ran out, and then they

25 purchased the vehicle pretending not to know the condition of
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1 the vehicle. They denied knowledge of structural defects in

2 it.

3 THE COURT: Question him in the form in which it is

4 now. If later on in your case you want to put another copy

5 of this in, go ahead and do it.

6 MR. COHEN: Do you want me to substitute the correct

7 version?

8 THE COURT: No, not at this point. Okay. Bring the

9 jury back in.

10 (Whereupon, the jury entered the courtroom at 3:45

11 p.m.)

12 BY MR. MAYERSON:

13 Q Mr. Bashore, we were talking about the claim

14 log entry on April 30th, 1998?

15 A Yes.

16 Q All right. You agree with me that the claim
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17 log entry of April 30th, 1998 is not in that claim log,

18 correct?

19 A The one I have now is.

20 Q I am sorry. It is?

21 A Yeah.

22 Q Okay. Can you tell me what the claim log of

23 April 28th --

24 MR. COHEN: Whoa. Whoa. Whoa. Whoa. Whoa.

25 Your Honor, if he is going to question him on Exhibit 8
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1 apparently he still has the document that I handed him before

2 we pulled it back so --

3 MR. MAYERSON: Did you switch them?

4 MR. COHEN: I can take that document back from Mr.

5 Mayerson.

6 THE WITNESS: This one is not marked.

7 THE COURT: If you want to look at the one that has

8 been marked as Exhibit 8.

9 MR. COHEN: I believe this is the second time you

10 marked it.

11 BY MR. MAYERSON:

12 Q Sir, I'm curious. First there is a claim log

13 entry, a copy of that. Would that entry of April 30th, April

14 1998 is missing, correct?

15 A Yes.

16 THE COURT: What page? What page?

17 MR. MAYERSON: Page 4 or 5.
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18 MR. COHEN: Of Exhibit 8?

19 MR. MAYERSON: The top right-hand corner numbers.

20 THE COURT: Of Exhibit 8?

21 MR. MAYERSON: I believe the numbers should all be

22 the same.

23 THE WITNESS: The copy I have in my hand is marked

24 Exhibit 8, and there is a log there. The one I had previous

25 was blank.
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1 THE COURT: April 30th the note is on Page 4, the

2 bottom of Page 4, is that right?

3 THE WITNESS: That's correct. Is that your question

4 with regard to the bottom of Page 4?

5 MR. MAYERSON: There was a copy he had a minute ago

6 that was blank.

7 THE COURT: We've got that resolved. What I'm saying

8 is that's what you submitted to the court reporter, and

9 that's why I say one at a time so there is no confusion. If

10 there is any confusion or mistake, it is because you guys

11 made it, not because I made it.

12 There is only one Exhibit 8 at this particular point,

13 and that's the one that the witness now has in his hand; is

14 that correct?

15 THE WITNESS: That's correct.

16 THE COURT: Don't lose it. If anyone gets it from

17 you, you report it to the cops. Just as long as you have me
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18 out of here at 4:15. That's exactly right. Ask whatever

19 questions that's on the bottom of Page 4.

20 BY MR. MAYERSON:

21 Q Sir, can you tell the jury what April 30th,

22 1998 claim log entry says, what it is?

23 A The log note on April 30th at 8:01 a.m. was

24 from Steve Potosnak and it was a class log that he had added

25 and do you want me to read it?

492

1 Q With the Court's permission, yes?

2 THE COURT: Go ahead.

3 THE WITNESS: Simply states, reinspected

4 policyholders truck on 4/28 at A.W. Golden's as per request

5 from Bev Carlson and Bruce Bashore. This was arranged

6 through policyholders' attorney. I did not discuss truck or

7 findings with the policyholder. Had truck on a lift. Right

8 fender hanging out from rear edge. Right front molding

9 hanging loose. Hood gaps uneven on both sides. Upon looking

10 at front tires/wheels, left front in substantially in

11 comparison to right front, which is even with edge of fender

12 in brackets it says, makes rear appear shifted to the right.

13 Right front apron and rail not replaced. Right apron still

14 split in several areas. Right rail still has damage near

15 swaybar mount. Fan blade closer to left side of shroud than

16 right side appears to have contacted shroud at some point and

17 broke shroud near upper mounting point on radiator support.

18 As viewed from the rear, appears front sheet metal
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19 shifted to the left. Conclusion, appears upper body sway was

20 not pulled completely back before replacement of parts began.

21 Reviewed with Dennis at shop same day, 4/28, and requested

22 revised copy to see if right rail on apron replacement was

23 removed. Received call from Doug at shop on 4/29. Attorney

24 has all paperwork. He will have to get revisions back from

25 him. Explained findings to Doug. Suggested a course of
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1 action to shop. Doug asked me to call general manager, Greg

2 Miller, as well. I called and explained to him as well.

3 Greg stated he has call into attorney. Will advise ASAP

4 Spoke with Bruce Bashore and reviewed. Waiting from call

5 back from shop with decision.

6 BY MR. MAYERSON:

7 Q So this is Steve Potosnak's inspection report

8 that he was testifying to on the stand, correct?

9 A Yes.

10 Q And he told you -- in fact, you requested him

11 to do this inspection, correct?

12 A That's correct.

13 Q And based on this entry -- let me ask you

14 this, Mr. Potosnak is a licensed appraiser, correct?

15 A I believe he's testified to that, yes.

16 Q And his title at Nationwide is property damage

17 specialist?

18 A Yes.
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19 Q And do you know how many months before the

20 Berg lease was over that this took place?

21 A No.

22 Q The Berg lease expired on December of 1998,

23 that would make this about eight months?

24 A Correct.

25 Q Did you call me or Mr. and Mrs. Berg or
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1 anybody to tell us what Nationwide found out?

2 A No, I did not.

3 Q Can you tell me why?

4 A Because Steve's note said that Lindgren was

5 going to call you.

6 Q Where does it say that?

7 A The last sentence where it says Greg stated he

8 has call into attorney. Would advise ASAP Greg Miller at

9 Lindgren.

10 Q Wouldn't -- when that mentioned attorney they

11 are talking about Lindgren's attorney, correct?

12 A I assume they meant you.

13 Q You assumed that they meant me? But at the

14 very least this communication, this log entry was for the

15 claim file. It was not for any attorney of Nationwide, was

16 it?

17 A That was part of the log.

18 Q It was just an ordinary log entry?

19 A Correct.
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20 Q And it documents structural deficiencies to

21 the repairs, correct?

22 A Documents several pieces of damage to the

23 vehicle, yes, in which includes the apron and rail, which is

24 structural.

25 Q And it also says that the apron rails were not
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1 replaced?

2 A That it does say.

3 Q That's because the original appraisal that

4 Nationwide had said that the apron and rail were supposed to

5 be replaced, correct?

6 A Yes, that's correct.

7 Q So at this point Mr. Potosnak is saying there

8 might be collision repair fraud, correct?

9 MR. COHEN: Objection.

10 THE COURT: Sustained.

11 MR. MAYERSON: I will rephrase the question.

12 BY MR. MAYERSON:

13 Q Right now Mr. Potosnak in this case is

14 documenting a fact that the parts that were paid beforehand

15 supposed to have been replaced were not replaced, correct?

16 A Yes, that's what I believe. He had a note in

17 there that he called Lindgren.

18 Q And you were here for the testimony when Mr.

19 Witmer said that he didn't have any supplements when I asked
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20 him a year after the repairs were complete, correct?

21 A Yes, I heard that.

22 Q All right. So at the very least it's clear on

23 April 28th, 1998 Nationwide knew that these repairs were not

24 done properly?

25 A Yes.
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1 Q Can you tell me why Nationwide decided that

2 they were going to tell us that they needed to arrange for an

3 inspection of this vehicle?

4 A I believe it was because, you know, I don't

5 think Steve Potosnak in this case would have been an expert

6 and we felt an expert should possibly inspect it.

7 Q Isn't his title property damage specialist?

8 A Yes, it is.

9 Q A licensed appraiser?

10 A Yes.

11 Q Just so I'm clear -- strike that. You

12 understood that while you were trying to clarify this issue

13 that you felt it was necessary that Mr. and Mrs. Berg were

14 perhaps driving this vehicle?

15 A I don't know that.

16 Q Well didn't you guys track the mileage of the

17 vehicle to prove that they were driving the vehicle?

18 A Obviously the mileage was tracked, yes.

19 Q You sent somebody out there to do surveillance

20 on the Bergs to see whether or not --
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21 MR. COHEN: Objection.

22 BY MR. MAYERSON:

23 Q Did you send somebody out to the Bergs'

24 property?

25 THE COURT: Objection. Do you mind if I rule on the
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1 objection? Sustained. Next question.

2 BY MR. MAYERSON:

3 Q Did you send somebody out to the Bergs'

4 residence to take pictures?

5 A We had agreed to send out an expert to inspect

6 the Berg vehicle, yes.

7 MR. COHEN: Hold on before you show the witness this

8 exhibit.

9 THE COURT: Is this to be marked as an exhibit?

10 MR. MAYERSON: Yes, Your Honor.

11 THE COURT: Exhibit 12.

12 MR. COHEN: Is this the letter dated December 6th?

13 MR. MAYERSON: Yes.

14 MR. COHEN: May I see it, please? I'm going to

15 object. It is a letter between counsel. It has nothing to

16 do with Mr. Bashore. He has never seen it.

17 MR. MAYERSON: It shows a course of conduct.

18 THE COURT: Counsel are not Defendants in this

19 particular case. These are communications between counsel

20 and that's definitely privileged.
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21 MR. MAYERSON: May we get a stipulation?

22 THE COURT: I don't know, but we are not going to

23 discuss it in front of the jury. Either withdraw the exhibit

24 or go into -- do you want to withdraw the exhibit?

25 MR. MAYERSON: Just the cover page. I will still
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1 mark it as Exhibit 12, the photographs which are six

2 photographs on three pieces of paper. So Exhibit 12 is

3 withdrawn, the front page.

4 THE COURT: Now do you have something else as Exhibit

5 12?

6 MR. MAYERSON: Yes.

7 THE COURT: Pictures are upside down.

8 MR. MAYERSON: Yes. That's the way they were

9 produced to us.

10 THE COURT: Okay. We will do the best we can.

11 (Photographs - marked for identification as

12 Exhibit No. 12.)

13 BY MR. MAYERSON:

14 Q Sir, before I ask you this isn't it true that

15 you didn't warn the Bergs about driving this vehicle, right?

16 A I did not.

17 Q In fact, you wanted them to drive the vehicle,

18 right?

19 MR. COHEN: Objection. Objection.

20 THE COURT: Sustained.

21 BY MR. MAYERSON:
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22 Q Sir, are these photographs from I'm handing

23 you the photographs I have handed you are produced to me on

24 December 6th, 2002. Can you tell me what date those

25 photographs were taken?
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1 A I really can't see the date. This one I can,

2 yeah, 5/16 of '98.

3 Q These pictures were taken after Mr. Potosnak's

4 inspection in April of '98, correct?

5 A Yes.

6 Q And what's the bottom one say, the notations

7 on the photograph?

8 A If I hold it upside down or the other way?

9 Q This one?

10 A The one of the wheel?

11 Q Yes.

12 MR. COHEN: I don't believe Mr. Mayerson has properly

13 had this witness authenticate this or even testify that he is

14 even familiar with them.

15 THE COURT: Let's find out. We only have 10 minutes

16 to go.

17 BY MR. MAYERSON:

18 Q Sir, on May 19th did you send me a letter

19 telling me that you were going to send Automotive Legal

20 Services to inspect the Bergs' vehicle.

21 THE COURT: What date again?
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22 BY MR. MAYERSON:

23 Q May 19th, 1998?

24 MR. MAYERSON: Your Honor, the cover page

25 authenticated the documents to some extent. Counsel
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1 represented to me what they were.

2 MR. COHEN: That would have been if counsel was

3 taking the stand.

4 THE COURT: How many more minutes are you going to

5 be? You are already way beyond the time that you indicated.

6 I told you we are recessing at 4:15. You guys will be in

7 here, and you can continue the case on your own. We will be

8 back at 9:00. Now I've got to hold your feet to the fire.

9 Let's go. You've got to leave time for cross-examination.

10 BY MR. MAYERSON:

11 Q Sir, do you recognize those photographs?

12 A Yes.

13 Q What are the photographs of?

14 A A tire and a wheel. Three vehicles sitting in

15 a driveway.

16 Q And by the photograph of the wheel there is

17 some notations made on there. Were those notations made by

18 your agent in Automotive Legal Services?

19 A I really have no idea who made those notes.

20 Q When you got this photograph the notation was

21 on it, or did you do the notation?

22 A No, that's not my handwriting. When I
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23 received the photos I don't believe there was any writing on

24 them.

25 Q No?
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1 A It almost looks to me the writing was put on

2 there after the photocopies were made. I don't know.

3 Q You sent somebody out to the Bergs' residence

4 on May 16th, 1998?

5 A You had told me to have Terry Shaw call the

6 Bergs and set up an appointment, yes.

7 Q Sir, since we are running out of time, there

8 are --

9 (Claim Log Entry - was marked for

10 identification as Exhibit No. 13.)

11 BY MR. MAYERSON:

12 Q Sir, is that the redacted claim log entry?

13 THE COURT: Exhibit 13, is that what you are talking

14 about?

15 MR. MAYERSON: Yes.

16 THE COURT: On what date?

17 BY MR. MAYERSON:

18 Q Your testimony before we broke moments ago you

19 were looking at one that was a blank entry, correct?

20 A Correct.

21 Q That's the Potosnak inspection report was

22 there but it has been removed, correct?
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23 A That's correct.

24 Q All right.

25 (Claim Log Entry - was marked for
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1 identification as Exhibit No. 14.)

2 (Letter 05-19-98 - marked for identification

3 as Exhibit No. 15.)

4 THE COURT: Which is this?

5 MR. MAYERSON: Similar exhibit.

6 THE COURT: 14?

7 MR. MAYERSON: Yes. It is black on black redacted

8 log entry.

9 MR. NELSON: I am sorry, we have it as 13, Your

10 Honor.

11 BY MR. MAYERSON:

12 Q Do you agree that's the Potosnak inspection

13 report that has been redacted? One is black on black and one

14 is white on white?

15 A Yes, it was.

16 Q Can you tell the jury what redacted means?

17 MR. COHEN: Objection.

18 THE COURT: Sustained.

19 BY MR. MAYERSON:

20 Q Can you identify that document that's been

21 marked as Exhibit 15?

22 A Yes, I can.

23 Q What is that document?
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24 A It was a letter I sent to you on May the 19th

25 of '98.
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1 Q What's the last sentence in that letter state?

2 A The last paragraph?

3 Q The last sentence on that letter? I am sorry,

4 the first sentence on the last paragraph. You are correct.

5 A The first sentence on the last paragraph. If

6 the independent expert finds any problems with the repairs

7 that resulted from the above-listed accident, Nationwide

8 insurance will have these problems corrected at a shop of the

9 Bergs' choice. If the vehicle cannot be repaired to

10 precondition, Nationwide will purchase the vehicle from the

11 Bergs.

12 Q Isn't it true when you sent this letter on May

13 19th, 1998 I had no idea that Mr. Potosnak inspected the

14 vehicle?

15 MR. COHEN: Objection to know what Mr. Mayerson knew

16 or didn't know at this time.

17 THE COURT: Overruled.

18 BY MR. MAYERSON:

19 Q Were you aware when you sent me this letter

20 that I had no idea that Mr. Potosnak inspected the vehicle on

21 April 28th, 1998?

22 A I had no idea.

23 Q So you -- forget that. Why did you say if the
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24 expert finds any problems didn't you already know there were

25 problems with the repairs?
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1 A Yes, but Steve wasn't the expert. We wanted

2 to send out an expert out to determine what exactly was wrong

3 with the vehicle to make a determination to exactly what had

4 to be done.

5 Q That's why you said to me if they find any

6 problems because it was unclear to you?

7 A Yes.

8 Q Were you the one that made this decision, sir?

9 A What, to send a letter?

10 Q The decision to tell us that you Nationwide

11 had another inspection?

12 A Yes.

13 Q That was your decision?

14 A Yes.

15 Q Isn't it true that you also had the authority

16 to pay this claim then and there if you wanted to?

17 A Yes.

18 Q Why did you decide not to? Strike that. Were

19 you sending me a message?

20 MR. COHEN: Objection.

21 THE COURT: Sustained.

22 THE WITNESS: I wasn't sending anybody --

23 MR. COHEN: Objection.

24 BY MR. MAYERSON:
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25 Q Sir, did you know that Nationwide did not
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1 produce the Potosnak inspection report?

2 MR. COHEN: Objection.

3 THE COURT: Sustained.

4 BY MR. MAYERSON:

5 Q Sir, do you have any idea when Mr. Potosnak's

6 report was produced to Mr. and Mrs. Berg?

7 MR. COHEN: Objection.

8 THE COURT: Sustained.

9 MR. MAYERSON: No further questions.

10 CROSS-EXAMINATION

11 BY MR. COHEN:

12 Q Mr. Bashore, in looking at this letter, the

13 May 19th letter, Exhibit number 15 --

14 A Yes.

15 Q -- this was a letter that you sent to Mr.

16 Mayerson after being notified of the Bergs' claim?

17 A Yes, that's correct.

18 Q And you indicated in this letter that in the

19 conversation with Mr. Mayerson on May 12th with regard to the

20 Bergs' claim?

21 A Correct.

22 Q Can you tell the jury basically what you

23 talked to Mr. Mayerson about?

24 A I believe we just had a conversation about the
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25 vehicle and that we needed to send an expert out to determine
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1 exactly what was wrong with the truck.

2 Q Do you know who Terry Shaw is?

3 A Terry Shaw was the gentleman from Automotive

4 Legal Services who was going to inspect the vehicle to see

5 what was wrong with it.

6 Q Do you know for a fact today whether or not

7 Mr. Shaw ever spoke to the Bergs about going out and looking

8 at their car?

9 A I believe that he did speak to them on the

10 phone to set up a time to inspect the vehicle.

11 Q And they actually set up a time for him to

12 look at the vehicle?

13 A Yes, they did.

14 Q Do you know if Mr. Shaw went out there to

15 inspect the vehicle?

16 A Yes, he did.

17 Q And do you know what happened?

18 A The Bergs were not at home.

19 Q The letter of May 19th, '98 in the second

20 paragraph you say the independent expert finds any -- let me

21 just ask you this, we talk about independent expert. I've

22 seen letters from Mr. Mayerson talking about Nationwide

23 wishes to have an independent expert. Was the idea to have

24 an independent expert originally suggested by Mr. Mayerson?

25 A I really don't recall who made that
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1 suggestion.

2 Q Okay. Suffice to say was Mr. Potosnak an

3 independent expert?

4 A No, he was not.

5 Q Did Nationwide want to have somebody outside

6 of the company look at the car to give a neutral unbiased

7 opinion?

8 A Yes, we did.

9 Q Would that also -- would you want an

10 independent expert to look at a vehicle also because an

11 attorney was now involved in the case?

12 A Yes.

13 Q And in your letter you say, If the independent

14 expert finds any problems with the repairs that resulted from

15 the above-listed accident, Nationwide will have these

16 problems corrected at a shop of the Bergs' choice?

17 A Yes, I did.

18 Q Anything wrong with that statement?

19 A I don't think so.

20 Q Is that consistent with what Nationwide would

21 typically do in a situation like this?

22 A Yes.

23 Q Is that evidence of Nationwide's commitment

24 towards the Bergs?

25 A Yes.
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1 Q Commitment about the blue ribbon guarantee?

2 A Yes, it is.

3 Q You say if a vehicle cannot be repaired to

4 preaccident condition Nationwide will purchase the vehicle

5 from the Bergs. Anything wrong with that?

6 A No.

7 Q Is that consistent with Nationwide's policy of

8 customer satisfaction commitment?

9 A Yes, it is.

10 Q Do you know if Nationwide purchased the

11 vehicle?

12 A Yes, we did.

13 Q Did they pay $18,000 for it?

14 A Yes.

15 Q Mr. Potosnak you understand Mr. Potosnak

16 inspected the car at A.W. Golden's?

17 A Yes, he did.

18 Q Do you know whether or not the Bergs were

19 there at that inspection?

20 A I don't know that for a fact, but I would

21 assume somebody would have taken the car there for the

22 inspection.

23 Q In light of the fact that the Bergs were

24 represented by Mr. Mayerson would it be appropriate for Mr.

25 Potosnak to discuss his findings with the Bergs?
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1 A Not with the Bergs, no.

2 Q Now the log note I think it is Exhibit 8.

3 A Okay. I have that.

4 Q Page 4, the bottom of the page, entry 4/30/98.

5 That's a Thursday. I will represent to you that that's a

6 Thursday. Is that the date that this log note with regard to

7 Mr. Potosnak's inspection of the car was entered in the log?

8 A Yes, April 30th at 8:01 a.m.

9 Q Now looking up the page to May 4th at 11:04

10 a.m.

11 A I am sorry, May the 4th?

12 Q May the 4th.

13 A Okay.

14 Q All right. I will represent to you that that

15 is the next Monday after that Thursday. Can you read that

16 log note for us?

17 A That was a note that I put into the log system

18 at 11:04 a.m. Would you like me to read it?

19 Q Yes.

20 A Received papers from policyholders' Attorney.

21 Policyholder filed a civil action in Berks County against

22 Lindgren Chrysler-Plymouth which is a blue ribbon repair shop

23 and Nationwide gave all paperwork to Leah in legal at 10 a.m.

24 today.

25 Q So the Bergs were at the inspection on

R. 1207a



510

1 Thursday and the lawsuit was filed on Monday. Does anybody

2 call you in between those two days to talk about the claim?

3 A Not that I can remember.

4 Q Did anybody tell you that a lawsuit was

5 coming?

6 A Not that I can remember.

7 Q Did you ever talk to Mr. Mayerson and did he

8 ever tell you don't go out and get an independent expert

9 because I'm suing, I'm filing a lawsuit against Nationwide?

10 A No, not that I can remember.

11 Q Page 5 of that log. It said -- are you there

12 yet?

13 A Yes.

14 Q You see where it says, reviewed with Dennis at

15 shop same day. Do you see that? This is the continuation of

16 Mr. Potosnak's log?

17 A Yeah. Bear with me one second. My eyes are

18 not as good as they used to be.

19 Q It's the second line down.

20 A Yes, there it is.

21 Q Reviewed with Dennis at shop same day April

22 28th and requested revised copy to see if right rail and

23 apron replacement was removed. Received call from Doug at

24 shop, 4/29. Attorney has all paperwork. He will have to get

25 revisions back from him. Explained findings to Doug.
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1 Suggested course of action to shop. Doug asked me to call

2 the general manager.

3 I mean did it look like Mr. Potosnak was just sitting

4 around or doing nothing or did it look like he was trying to

5 get this problem fixed?

6 A Looked like he was trying to work with

7 Lindgren to get the problem resolved.

8 Q Is there anything in this log note, by the

9 way, that suggests that the vehicle is unsafe?

10 A No, there is not.

11 Q Anything in the log note that suggests that

12 the vehicle is not crash worthy?

13 A No, there was not.

14 MR. COHEN: No further questions of this witness on

15 cross; but we reserve any right to call him in our case in

16 chief, Your Honor.

17 THE COURT: Mr. Myers.

18 MR. MYERS: We are at 4:15 now, Your Honor.

19 THE COURT: I am very well aware of that.

20 MR. MYERS: I am sorry.

21 CROSS-EXAMINATION

22 BY MR. MYERS:

23 Q Mr. Bashore, were you aware that the Bergs had

24 already instituted suit in Berks County against Lindgren as

25 of January 23rd of '98?
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1 A I don't recall that now.

2 MR. MYERS: I would ask the Court to take judicial

3 note of that based on the docket.

4 BY MR. MYERS:

5 Q Now, sir, on April, excuse me, you received

6 Exhibit 11, which is the letter from Mr. Mayerson dated April

7 22nd of '98; is that correct?

8 A Yes, I have that.

9 Q That indicated in the second paragraph that

10 there were depositions taken by Mr. Mayerson and in the third

11 paragraph that there was a rule to file a complaint within 20

12 days and that that period expired it says incorrectly May

13 34th, 1998. I'm assuming it was May 4th. You were aware of

14 that, correct?

15 A If I was, I don't recall it.

16 Q Nevertheless, that letter would make clear to

17 you there was already litigation that had commenced in this

18 proceeding; is that correct?

19 A Correct.

20 Q And on April the 30th the note that begins on

21 Page 4 of your activity log and continues onto Page number 5

22 there is a reference which says that Doug at the shop told me

23 that attorney has all paperwork. Do you see that?

24 A Yes, I do.

25 Q All right. That would be an indication, would
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1 it not, that it was Lindgren's attorney that had the

2 paperwork, would it not?

3 A Which exact sentence are we talking about in

4 that log note? It's a log note?

5 Q Well it says in the middle of that note,

6 received call from Doug at shop, 4/29. Attorney has all

7 paperwork. He will have to get revisions back from him.

8 A I see what you mean. Attorney has all

9 paperwork. Yes, I thought you were talking about the note

10 further down.

11 Q You would reasonably assume that he was

12 referring to Lindgren's attorney?

13 A Yes, I would.

14 Q If litigation had already been filed by the

15 Bergs it would be inappropriate for Doug or somebody from

16 Lindgren to communicate directly to Mr. Berg, wouldn't that

17 be correct, you would expect that through counsel, wouldn't

18 you?

19 A Yes, that's correct.

20 Q Now by the way on these depositions that are

21 referenced in Mr. Berg's letter was Nationwide ever invited

22 to participate as you recall?

23 A In Exhibit 11?

24 Q Yes.

25 A I don't see anything.
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1 Q All right. Do you have any recollection that

2 you assigned counsel for Nationwide to appear to participate?

3 A No, I did not remember that.

4 Q Now, sir, in your experience is it unusual for

5 supplemental reports to be filed by a repair shop?

6 A No, it is not unusual.

7 Q In fact, it is quite common that once a repair

8 job begins changes are made with regard to that particular

9 repair; isn't that correct?

10 A Yes, that's correct.

11 Q And were you present for the testimony of Mr.

12 Witmer?

13 A Yes, I was here for that.

14 Q And did you hear me review with him a

15 reference to a supplemental report dated February 5th or that

16 was printed February 5th of '97?

17 A Yes, I do.

18 Q And the payment by Nationwide to Lindgren

19 based on the number in that report?

20 A Yes, I remember that.

21 Q There would be nothing unusual about that, am

22 I correct?

23 A No.

24 Q And the filing of a supplemental report is not

25 indictive of some fraud. Would you agree with that?
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1 A No.

2 Q You would not agree with that?

3 A No, I would agree with that it's not fraud

4 MR. MYERS: Okay. Thank you.

5 MR. HUCKABEE: No questions, Your Honor.

6 REDIRECT EXAMINATION

7 BY MR. MAYERSON:

8 Q Regarding a supplemental appraisal should the

9 final parts, dollars match up to the final invoice for parts?

10 A Yes, it should.

11 Q All right. And am I to understand you

12 correctly that Nationwide handled this thing absolutely

13 correctly. Is that your testimony?

14 A Yes.

15 Q And this is the way they would do it again in

16 the future?

17 A I don't know if we would do it exactly the

18 same way.

19 Q Pretty much, though?

20 A That's hard to say. Each claim speaks for

21 itself.

22 Q My last question is, isn't it true that once

23 you transferred this over, once we filed our lawsuit that you

24 transferred to the file to Mr. Cole?

25 MR. COHEN: Objection. Foundation.
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1 THE COURT: Overruled.

2 THE WITNESS: You remember when I read my log note I

3 turned my file note over to Leah.

4 BY MR. MAYERSON:

5 Q Mr. Cole is the one that requested the claim

6 log. There it says D. Cole.

7 MR. COHEN: I believe he said Leah.

8 THE WITNESS: Yeah, Leah.

9 MR. COHEN: That's not David Cole.

10 THE WITNESS: No.

11 BY MR. MAYERSON:

12 Q Sir, if your deposition --

13 MR. MAYERSON: Page 65 --

14 MR. COHEN: Your Honor, I think at this point Mr.

15 Bashore testified that he gave the file to Leah. It is in

16 the log note. That's what Mr. Mayerson is previously trying

17 --

18 THE COURT: All right. Let's find out.

19 THE WITNESS: I'm on Page 65.

20 BY MR. MAYERSON:

21 Q Line 21 on Page 65 to Line 22?

22 A Yes, I see Line 21 and 22.

23 Q Does that refresh your recollection?

24 A Yeah, to the best of my knowledge and

25 recollection it was David Cole. Leah is his secretary.
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1 MR. MAYERSON: Objection. I am sorry.

2 BY MR. MAYERSON:

3 Q I thought it was subsequent to the best of

4 your knowledge the rest of the file was handled by David

5 Cole?

6 A I don't know about that. I think David Cole

7 then hired outside counsel.

8 Q Who interfaced with outside counsel?

9 MR. COHEN: Objection.

10 BY MR. MAYERSON:

11 Q Did you?

12 THE COURT: Sustained.

13 BY MR. MAYERSON:

14 Q Do you know who made the decisions on this

15 claim after the lawsuit was filed?

16 MR. COHEN: Objection.

17 THE COURT: Sustained.

18 BY MR. MAYERSON:

19 Q To your knowledge Nationwide did not

20 previously request an opportunity to inspect the vehicle

21 until after the complaint was filed; is that correct?

22 MR. COHEN: Objection.

23 THE COURT: Overruled. Answer the question.

24 THE WITNESS: Repeat that.

25 BY MR. MAYERSON:
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1 Q To your knowledge Nationwide did not
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2 previously request an opportunity to inspect the vehicle

3 until after the complaint was filed?

4 A With an expert, with an independent expert.

5 Q Did prior to us filing our complaint did

6 Nationwide ever request an opportunity to inspect the

7 vehicle?

8 A You filed on May --

9 Q May the 5th.

10 A May the 5th. We requested the independent

11 expert after that so, no.

12 MR. MAYERSON: Your Honor, this is the last question

13 I have; but I would like to ask permission to cross-examine

14 the witness as if he is truly on cross-examination by using

15 his deposition to cross-examine him.

16 MR. COHEN: I'm not sure what he is planning on

17 cross-examining him on. He has not testified to anything

18 that he would be impeached by.

19 MR. MAYERSON: One simple question.

20 THE COURT: May I overrule it before you ask it? I

21 guess not. Go ahead and ask it.

22 BY MR. MAYERSON:

23 Q Isn't it true --

24 THE COURT: I just want you to know I keep my sense

25 of humor plus my anger at all times.
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1 BY MR. MAYERSON:
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2 Q When I took your deposition on May 28th, 2002

3 I asked you whether or not you were familiar with any other

4 inspection requested by Nationwide prior to us filing the

5 complaint and your answer was that that was the first one,

6 correct?

7 A Which one?

8 Q The one that's set forth in your letter of May

9 19th after we filed the complaint on May 5th. I will restate

10 the question. As I stated to you in your deposition to your

11 knowledge Nationwide did not previously request an

12 opportunity to inspect the vehicle until after the complaint

13 was filed. And you said, I wouldn't know that, right?

14 Then I said, and this is on Page 62, if you want to

15 follow along, I said, so you had no knowledge of any other

16 request and you said before that no. I would just like to

17 know whether that's an accurate statement or not?

18 A What Line on 62?

19 Q Page 62, Line 9 through Line 19?

20 A Yes.

21 Q Yes, what?

22 A Yes -- would you repeat the question?

23 Q The question is, Didn't you tell me at your

24 deposition that you were unaware of Mr. Potosnak's

25 inspection?
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1 A Yes, I was aware of that.

2 Q But you told me you were unaware of it.
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3 MR. COHEN: Objection.

4 THE COURT: Overruled.

5 THE WITNESS: Unaware of it, when, just now?

6 BY MR. MAYERSON:

7 Q At your deposition I asked if you were aware

8 of any other inspection aside from the letter of May 19th.

9 You said, no, correct?

10 A Well the deposition does not state May 19th.

11 Q No. The deposition states to your knowledge

12 Nationwide did not previously request an opportunity to

13 inspect the vehicle until after the complaint was filed. In

14 other words, your only request on May 19th, which was

15 approximately 10 days after we filed our complaint, you are

16 testifying here that was the only time Nationwide ever

17 requested that was the first time Nationwide requested an

18 opportunity to inspect the vehicle. That wasn't accurate,

19 was it?

20 A No. I was not -- I was talking about an

21 independent expert.

22 Q But you didn't tell me about Potosnak's

23 inspection when I asked you about that, did you?

24 A No.

25 MR. MAYERSON: Thank you.
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1 THE COURT: Anything further?

2 RECROSS-EXAMINATION
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3 BY MR. COHEN:

4 Q When Mr. Mayerson asked you in your deposition

5 whether or not there had been previous requests to have the

6 vehicle inspected did he tell you that he had a conversation

7 with Ron Stitzel and they both agreed it wouldn't be

8 necessary for Nationwide to look at the car. Did he tell you

9 that?

10 A No.

11 Q Did he mention that he had sent a letter

12 previously, November 3rd, saying Nationwide don't do

13 anything. Don't contact Lindgren. We've got a claim

14 against Lindgren. Did he tell that you?

15 MR. MAYERSON: Your Honor, he is leading his witness.

16 Objection.

17 THE COURT: Overruled.

18 BY MR. COHEN:

19 Q With regard to the deposition that Mr.

20 Mayerson just questioned you on when he asked you these

21 questions about an inspection did you believe that he meant

22 an independent inspection by an expert?

23 A Yes, that's what I meant.

24 Q The same type of inspection that Mr. Mayerson

25 had been referencing in his various letters?
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1 A Correct.

2 MR. COHEN: Thank you.

3 THE COURT: Anything further?
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4 MR. MYERS: No, Your Honor.

5 THE COURT: Okay.

6 MR. MAYERSON: Nothing further, Your Honor. Thank

7 you very much.

8 MR. COHEN: I am sorry, I have one more question,

9 Your Honor.

10 BY MR. COHEN:

11 Q You testified --

12 THE COURT: The only reason I'm allowing this to

13 happen, Members of the Jury, is to give you proof positive

14 that I am not as in control of this courtroom as you think

15 that I am. It's like at home, you know. People say he is a

16 mushy guy. But I'm lucky my wife lets me have a key to the

17 house. It is quite different than the imagination might

18 bring.

19 BY MR. COHEN:

20 Q Who is David Cole?

21 A Dave Cole at that time was a Nationwide

22 attorney.

23 Q When you testified that you turned the file

24 over to or the file over to David Cole did you mean the

25 handling of the claim or the handling of the lawsuit?
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1 A Both.

2 Q But it was certainly with regard to the

3 handling of the lawsuit?

R. 1220a



4 A Yes.

5 MR. COHEN: All right. Thank you. Nothing further.

6 THE COURT: Okay. Mr. Bashore, thank you very much.

7 All right. Ladies and gentlemen, we're going to recess now

8 until tomorrow again at 9:00. Don't get yourself caught in

9 the auditorium in the Christmas program. We will be ready to

10 go tomorrow morning at 9:00.

11 Please don't discuss the case at home or with anyone

12 else. The lawyers will remain for a few minutes until the

13 jury is out and on the elevator.

14 (Whereupon, the jury left the courtroom at 4:33 p.m.)

15 THE COURT: As far as the exhibits are concerned, I

16 don't want these exhibits, and the same way with regard to

17 tomorrow and the next day, these exhibits are not to be

18 touched except by the court reporter. That's what happens

19 when you get loose -- when I let you question with regard to

20 things with an exhibit, when I let you cross-examine a

21 witness that is a hostile witness and I let you go beyond the

22 scope of the direct and therefore to be allowed to be asking

23 the questions but you don't object, you don't object and

24 therefore he continued to ask leading questions, leading

25 questions, leading questions. You see?
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1 But if you would have objected, I would have said

2 that's correct. He has gone beyond the scope of the direct.

3 That's it. Call that witness as your witness, Mr. Cohen,

4 then he would have had to do that and you wouldn't have the
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5 problem that he continued to ask all of these leading

6 questions. Particularly Mr. Myers, he is very good at it.

7 That's it. Okay.

8 Now let's talk about tomorrow. We only have a couple

9 of minutes here. What are the witnesses now for tomorrow?

10 MR. COHEN: Your Honor, we would now at this point we

11 renew our motion with regard to Mr. Cole. I think our motion

12 speaks for itself. He was Nationwide's attorney. Anything

13 that he would testify to would be protected by the attorney/

14 client or the work product doctrine.

15 THE COURT: Do you want to respond to that?

16 MR. MAYERSON: Your Honor, it is difficult for us to

17 show what happened during the course of this claim without a

18 witness. They all basically -- everybody -- it is a shell

19 game. Nobody tells us who is handling the claim. Mr.

20 Grumbein is the last guy, and he speaks. He doesn't know

21 anything after that point.

22 Mr. Cole is listed at the top of the claim log. He

23 is the person that requested it. He is the one that handled

24 -- took the redactions, approved whether or not they were

25 going to tell us the knowledge.
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1 THE COURT: Is Mr. Cole an employee of Nationwide

2 Insurance Company?

3 MR. COHEN: No. Mr. Mayerson --

4 THE COURT: He is outside counsel. I don't know how
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5 you can exam him.

6 MR. MAYERSON: He is inside during this time period.

7 He is in-house. This firm was outside counsel.

8 MR. NELSON: He is the managing counsel for the

9 entire State of Pennsylvania.

10 THE COURT: But he is an employee.

11 MS. NULTY: At the time of the claim.

12 MR. NELSON: That's when it shifts to litigation,

13 Your Honor.

14 THE COURT: Well, you are going to have to give me

15 some law on it tomorrow morning.

16 MR. MAYERSON: I could give it to you now.

17 THE COURT: I'm not interested in it now. I want to

18 see some law and have it to my chambers tomorrow morning at

19 8:30. Okay. See you at 8:30 if you want to present that.

20 MR. MAYERSON: Your Honor, if I may indulge you one

21 more minute. Mr. Schwartzman is our expert on whether or not

22 it was proper for them to withhold this claim log entry. I

23 expect his testimony to be very brief just to explain to the

24 jury what the basis of withholding the document was and

25 whether or not there was any reasonable justification for it
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1 whatsoever.

2 THE COURT: So what?

3 MR. MAYERSON: For them withholding and concealing

4 this claim log for five years, their knowledge of the

5 condition of the vehicle.
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6 THE COURT: We will deal with that tomorrow when you

7 present him as a witness. Who else are you presenting as a

8 witness, tomorrow?

9 MR. MAYERSON: Of the Lindgren employees, Mr. Joffred

10 who manages the repair shop, Mr. Creider who put the engine

11 back in and Mr. Wenrich who did the actual repair work. Mr.

12 Joffred is the only one to take more than 10 or 15 minutes.

13 THE COURT: Who else do you have?

14 MR. MAYERSON: I would like to question Mr. David

15 Bowen for about 5 minutes. He is the gentleman from K.C.

16 Auto Body who did the frame pull and Ron Stitzel for about 5

17 minutes because he is the one that got our letter of April

18 22nd. This witness said that he didn't know anything about

19 it.

20 THE COURT: Who else?

21 MR. MAYERSON: David Wert, Charlie Barone and Greg

22 Miller for about 10 minutes.

23 THE COURT: When do you expect to be finished?

24 MR. MAYERSON: I would hope to be finished by lunch

25 tomorrow, but I know that is going to be tough. Your Honor,
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1 I didn't expect it to go this long today with Mrs. Berg. I

2 thought that would be a 5 or 10 minute examination.

3 THE COURT: Whose fault do you think that is?

4 MR. MAYERSON: I didn't object to them asking

5 questions beyond the scope of --
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6 THE COURT: when do you think that the defense is

7 going to put their case on or do you think that because you

8 had so many days they should only have 25 percent of that?

9 Is that the way you are looking at this case?

10 MR. MAYERSON: I think they presented a lot of their

11 case now.

12 THE COURT: They perhaps have; but they are still

13 entitled to present a case in chief, if they have it. You

14 better move tomorrow morning. When you say 5 minutes, you

15 have 5 minutes. If you think that I expressed some strong

16 feelings today, wait until you see me tomorrow. I want that

17 on the record too. All right. We are in recess until

18 tomorrow at 9:00. If you have any motions or any briefs to

19 present, present them in my chambers at 8:30. Leave them

20 with my secretary.

21 (Whereupon, the Court adjourned at 4:40 p.m. until

22 Wednesday, December 15, 2004, at 9:00 a.m.)

23

24

25
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1 (Reading, Pennsylvania, Wednesday, December 15, 2004, at

2 9:00 a.m.)

3 (Whereupon, the following discussion occurred in

4 chambers.)

5 MR. COHEN: We were able to narrow down plaintiffs'

6 witness list considerably. Mr. Mayerson has indicated that
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7 he will not be calling Mr. Barone, Mr. Schwartzman, Mr. Cole,

8 Mr. Creider, and Mr. Stool, which, therefore, means that we

9 don't have to talk about the attorney/client privilege with

10 regard to Mr. Cole.

11 THE COURT: That's ashame. I was ready for that.

12 MR. COHEN: We have notified our bad faith expert

13 based on your ruling the other day not to come to trial this

14 week. She has made other plans. I just want to confirm, in

15 fact, bad faith will not be decided until some time in the

16 future.

17 THE COURT: I think that is very clear. That's

18 correct. What is confusing me while we are -- there is --

19 you are still going for punitive damages in this case rather

20 than in the bad faith case?

21 MR. MAYERSON: I'm willing to talk.

22 THE COURT: You are probably not going to do it

23 twice. This is still to be considered as one trial even

24 though we have bifurcated or trifurcated or whatever we have

25 done here.
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1 MR. MAYERSON: I'm confused about how we would

2 proceed particularly with attorney's fees, how we would prove

3 that to the jury with the jury --

4 THE COURT: Well, attorney's fees is not in this

5 case, the one we are trying now, that was to be deferred also

6 until another time. Whether that was in the bad faith claim
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7 or outside of the bad faith claim, the attorney's fees was to

8 be determined by the Court by the Judge without a jury and

9 certainly not this week.

10 And it will not go to the jury. I still understand

11 that you may ask for an instruction with regard to punitive

12 damages. That sort of surprises me especially in the brief

13 you make a big too do about the difference between fraud and

14 bad faith relative to punitive damages. I would think that

15 you have a much better punitive damage claim in the bad faith

16 part. And if that's true, then we shouldn't be asking for

17 punitive damages of this jury.

18 MR. MAYERSON: I think that would be a wise course of

19 action for me to take.

20 THE COURT: Well, I don't know if it is wise or not.

21 I'm just asking the question.

22 MR. MAYERSON: There is an opinion that I didn't cite

23 to that I think is very relevant.

24 THE COURT: Your decision is that you are not asking

25 this jury for punitive damages because I've got to start
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1 finalizing the charge, which means instead of getting in here

2 at 7:00, I've got to start getting in here at 4:00. What are

3 you saying?

4 MR. MAYERSON: I would be comfortable just having the

5 jury find a determination of liability without any damages at

6 all and save all damages.

7 THE COURT: Not with regard to any damages at all.
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8 All of the other damages except counsel fees and punitive

9 damages and your underlying claim for bad faith are being

10 submitted to this jury?

11 MR. MAYERSON: Not bad faith, I am sorry.

12 THE COURT: All but --

13 MR. MAYERSON: Okay.

14 THE COURT: -- the bad faith is not going to the

15 jury. The counsel fees are not going to the jury, and the

16 punitive damages is not going to the jury. These items are

17 being reserved for some time in the future which hopefully

18 will be in February, correct?

19 MR. MAYERSON: Yes.

20 THE COURT: Any objection to that?

21 MR. COHEN: No, I assume that that would be in the

22 Kathleen VanGardner wouldn't testify to that.

23 THE COURT: Let's conclude on that.

24 MR. MAYERSON: May I voice a concern?

25 THE COURT: No. Tell me yes or no you agree. I'm
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1 not interested in all of your concerns only because we don't

2 have the time, young man. It's not because, you know, I'm

3 trying to push you or make your life difficult or anything

4 else. I have a time issue here. Is that your understanding

5 of how we are going to try this case?

6 MR. MAYERSON: Yes.

7 THE COURT: All right. So we will not get into
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8 punitive damages. We will not get into bad faith, and we

9 will not get into counsel fees or make any reference to those

10 matters at the closing. As a result, now, there is another

11 witness that will not be called.

12 MR. COHEN: It's just his punitive damages expert.

13 THE COURT: Okay. She'll not be called, correct?

14 MR. MAYERSON: Correct.

15 THE COURT: All right.

16 MR. HY MAYERSON: Your Honor, we are waiving them I

17 just want to say.

18 THE COURT: What?

19 MR. HY MAYERSON: We are holding the punitive damages

20 section and the attorney's fees to the next portion of the

21 case recognizing that --

22 THE COURT: But they are nonjury issues.

23 MR. HY MAYERSON: Unfair Trade Practices may be

24 treble damages.

25 THE COURT: I would assume that you would otherwise I
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1 don't know what the damages really are in this case. As far

2 as anything significant is concerned, yes, that's what you

3 would be.

4 MR. HY MAYERSON: Perhaps we can arrive at a

5 stipulation of damages to avoid bringing in a witness.

6 MR. COHEN: Why don't we leave this until after the

7 finding of liability?

8 THE COURT: Maybe you can.
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9 MR. HY MAYERSON: In other words, they are going to

10 find liability.

11 THE COURT: Unless it involves counsel fees. You

12 might want to reserve that.

13 MR. HY MAYERSON: After a finding of liability?

14 THE COURT: Well, that's up to you.

15 MR. HY MAYERSON: We would like to. Is that

16 acceptable?

17 MR. COHEN: Hold on. I'm not suggesting that the

18 jury doesn't determine compensatory damages. I'm not

19 suggesting that there be two separate hearings or two

20 separate deliberations from the jury. The jury is going to

21 consider damages in this case.

22 MR. HY MAYERSON: Can we stipulate to what they are?

23 MR. COHEN: How can we stipulate to what they are?

24 The jury has to.

25 MR. HY MAYERSON: The car, costs of the experts --
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1 MR. COHEN: No, I don't think we can stipulate to any

2 of that.

3 MR. HY MAYERSON: Okay.

4 THE COURT: I think that what he was referring to

5 here at the end is with regard to the Unfair Trade Practices

6 claim it includes treble damages. I would imagine that the

7 jury in treble damages to basically be the amount of counsel

8 fees, would it not?
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9 MR. NELSON: We are not deciding that.

10 THE COURT: That's another issue now because if that

11 matter is then going to be left to the Court without a jury

12 that has to be spelled out.

13 MR. COHEN: I would argue that's treble compensatory

14 damages exclusively.

15 THE COURT: Just so we have an understanding to that.

16 MR. HY MAYERSON: I am sorry.

17 MS. CONNORS: I don't think Hy meant stipulate what

18 the damages were in the sense of what the jury would find.

19 Stipulate that the lease payments were "X" dollars a month,

20 the amount for the tires was "X" dollars, the insurance was

21 "X" dollars, and then the jury is free to find or not find

22 you want testimony as to each one.

23 MR. COHEN: Plaintiffs are free to testify to those

24 issues. It's not clear --

25 THE COURT: The jury is entitled to an instruction
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1 that if they find in favor of the plaintiff with regard to

2 the Unfair Trade Practices whatever the damages are they are

3 at liability the compensatory to double or triple them. Is

4 that what you are saying?

5 MR. COHEN: I've got to take a look. I mean -- we

6 submitted proposed jury instruction on that issue and I'd

7 have to see whether or not that is included.

8 THE COURT: We will get that thing resolved. You

9 know we don't have to get that resolved today, get it worked
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10 out. I don't have this right in front of me.

11 MR. HY MAYERSON: The issue as to whether you do the

12 tripling, Your Honor --

13 THE COURT: I don't know.

14 MR. HY MAYERSON: Neither do we.

15 THE COURT: See what you can agree to with yourself

16 in that respect. There is some overlapping here. What we

17 are doing here this morning besides cutting back on the

18 witness list is trying to avoid difficultly with the second

19 half of this case, if there is going to be a second half of

20 the case. Okay. Anything else?

21 MR. COHEN: No.

22 THE COURT: Okay.

23 MR. HY MAYERSON: Your Honor --

24 THE COURT: Again, I have a time issue here. As I

25 told you, I have canceled everything out and postponed
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1 everything for Friday but I can't come in Saturday because

2 the courthouse is not open on Saturday. And we cannot open

3 the courthouse like we did years ago when we didn't have 60

4 percent of our employees were Union. Now 90 percent are

5 Union, and the other 10 percent have babysitters.

6 MR. HY MAYERSON: Your Honor, as to counsel fees and

7 to save some time in this trial --

8 THE COURT: It's not an issue in this trial.

9 MR. HY MAYERSON: Okay.
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10 MR. COHEN: Okay.

11 THE COURT: Okay. Let's go. Bring the jury in.

12 (Whereupon, discussion in chambers concluded at 9:10

13 a.m.)

14 (Whereupon, the jury entered the courtroom at 9:13

15 a.m.)

16 THE COURT: Good morning.

17 THE JURY: Good morning.

18 THE COURT: Where were you?

19 THE JURY: (Laughing.)

20 THE COURT: I was down working on the boilers. I

21 don't know if it's worse obviously this morning than what it

22 was yesterday. We called down again. This is Judge

23 Lieberman's courtroom, and it has this little thing it says

24 63 degrees. Maybe if I didn't know that, it wouldn't bother

25 me as much. We are doing what we can. Hopefully you will be
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1 comfortable. Next witness.

2 MR. MAYERSON: Plaintiffs will call David Wert.

3 DAVID WERT, sworn.

4 THE CLERK: State your name and address for the

5 record.

6 THE WITNESS: David Wert, 1023 Ashland Street,

7 Dauberville.

8 DIRECT EXAMINATION

9 BY MR. MAYERSON:

10 Q Good Morning.
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11 A Good morning.

12 Q Thank you for coming. Were you once employed

13 by Defendant, Lindgren?

14 A Yes, I was.

15 Q Can you tell me when you first became employed

16 with Defendant, Lindgren?

17 A About 1992.

18 Q How long did your employment last?

19 A Five years.

20 Q Can you tell me when your employment ended?

21 A August of '97.

22 Q What were the circumstances of your employment

23 terminating?

24 A I was released by Lindgren around August of

25 that year.
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1 MR. MYERS: Your Honor, I can't hear Mr. Wert.

2 THE COURT: Yeah, try to speak into the mike. It's

3 not your fault. It's the mikes and everything else.

4 BY MR. MAYERSON:

5 Q You were let go by Lindgren?

6 A Yes, I was.

7 Q And can you tell me about the circumstances of

8 your departure from Lindgren in a little bit more detail?

9 THE COURT: Don't touch the mike, Mr. Mayerson. Try

10 not to lean on the mike. They say that's part of the
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11 problem. I don't think it is. Just don't touch it.

12 BY MR. MAYERSON:

13 Q Could you explain to the jury a little bit

14 more background, very general terms, about your departure

15 from Lindgren?

16 A They claimed that my work was inadequate, but

17 they never proved anything. And I also was hurt on the job

18 at Lindgren, and I had filed a workmen's comp claim for

19 injuring my foot at Lindgren. And they came and just told me

20 one day that they were letting me go.

21 Q Was that an injury to your foot?

22 A Yes.

23 Q Did you have an opportunity to witness the

24 repairs to the Berg vehicle?

25 A Yes, I did.
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1 Q Can you tell us did you do any work on the

2 Berg vehicle?

3 A No.

4 Q Were you in the adjacent repair bay?

5 A Yes, I was about maybe 25 feet behind it.

6 Q Do you recall how long the repairs took?

7 A An awful long time. It sat there a couple of

8 months.

9 Q Did you ultimately call Mr. and Mrs. Berg at

10 some point?

11 A Yes, I did.
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12 Q And was that after you were fired from

13 Lindgren?

14 A Yes.

15 Q Can you tell me why you called Mr. and Mrs.

16 Berg?

17 A I knew about the things that were going on at

18 Lindgren that I didn't -- that were happening while I was

19 there and I knew that vehicle wasn't repaired properly. And

20 I knew if it was in a major accident, it would come apart;

21 and I knew exactly what was done to it. And I observed what

22 was being done to it, and it was in an unsafe manner.

23 MR. COHEN: Objection. Foundation.

24 MR. MYERS: I must object. I don't believe this

25 witness is being called as an expert.

539

1 THE COURT: Both objections are overruled.

2 BY MR. MAYERSON:

3 Q Mr. Wert --

4 THE COURT: It is broad latitude in cross-examination

5 by all of you. And I'm sure that you will take advantage of

6 that. But we brought into the record with another witness

7 the basis of opinion when he was terminated by Nationwide and

8 we got into all of the nitty gritty details with regard to

9 that so how can I exclude this witness as to how he was

10 terminated by Lindgren?

11 BY MR. MAYERSON:
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12 Q Sir, were you done with your answer?

13 A Yes.

14 THE COURT: Keep your voice up, Mr. Mayerson, please.

15 BY MR. MAYERSON:

16 Q Sir, can you tell us from the beginning of the

17 repair job or can you explain to us where the problem with

18 the vehicle or what you saw in the repair of the vehicle that

19 was incorrect and only what you saw and try not to give your

20 opinion of the quality of the work?

21 A Okay. The car was taken apart; and it was

22 sent out to another shop to get pulled, the frame and the

23 structure, like, a rough pull.

24 Q Before you go any further --

25 THE COURT: When the framework was to be done at the
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1 other shop was it to come back to Lindgren to have further

2 repairs done --

3 THE WITNESS: Yes, it was.

4 THE COURT: -- and finish the repairs?

5 THE WITNESS: Yes, sir.

6 THE COURT: Right. So that it was in a condition

7 then to be returned to the Bergs, was that the intention?

8 THE WITNESS: No, not when it came back from that

9 shop.

10 THE COURT: From other shops besides?

11 THE WITNESS: When it went to K.C. Auto Body it went

12 there just to get a rough pull. When it came back to
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13 Lindgren it could be cut apart so that Lindgren could work on

14 it.

15 THE COURT: And complete the repairs?

16 THE WITNESS: And then Lindgren would complete --

17 THE COURT: For delivery back to the Bergs?

18 THE WITNESS: Yes, sir.

19 THE COURT: All right.

20 BY MR. MAYERSON:

21 Q Do you know why it was sent out to K.C. Auto

22 Body rather than Lindgren?

23 A Lindgren's equipment couldn't do the job.

24 Q What type of equipment didn't Lindgren have,

25 if you recall?
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1 A Car aligner. It's a bench system that rolls

2 underneath the car.

3 Q And after the vehicle came back from K.C. Auto

4 Body did you have additional opportunity to witness the

5 repair procedures?

6 A Yes, I did. A number of employees from the

7 body shop pushed it around, around the building into the

8 service area where the mechanic took the engine and things

9 out of it so it could come back to the body shop to get the

10 front end and the frame rails off it and things.

11 Q Who was the gentleman that was doing most of

12 the repair work?

R. 1239a



13 A Richard Wenrich.

14 Q Did he use this bench system that you are

15 talking about?

16 A No.

17 Q What did he use to do when it came back? What

18 was the first thing that you witnessed him do?

19 A When it came back from the service area he cut

20 everything off the front except one frame rail was sticking

21 up. The other frame rail was taken off and everything from

22 the firewall was taken off from the firewall front was taken

23 out and the dash, the dashboard, and everything in the dash

24 was taken out and laid back.

25 Q In very general terms could you tell me what
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1 the course of the repairs were that you witnessed and any

2 problems that or anything that was not correctly done?

3 A I went over the one time when Rich was working

4 on it. He asked me to help hand a frame rail in to him. I

5 handed one to him. He was under it, and he was clamping it

6 in. He was putting it in, and there was loads of parts all

7 over the place on the floor that belong on the vehicle. But

8 there was only one frame rail sticking out and the other

9 frame rail he was putting in at that time.

10 Q And as the repairs progressed did it have to

11 be taken back over to the other department for the engine to

12 be put back in?

13 A Yes, it had to go back over to the mechanic
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14 side for the mechanic to put the engine and things back in.

15 Q What occurred when they tried to get the

16 engine in?

17 A Keith Creider, the mechanic on the other side,

18 he couldn't get the engine back in. He was working on it,

19 and he was having an awful time of it. And he just couldn't

20 get the engine back in because of the way the frame rails

21 were and nothing fit. He worked on it an awful lot.

22 Q What do you mean with the way the frame rails

23 work?

24 A They were not put in the car the way they were

25 supposed to be. The measurements weren't right, and there
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1 wasn't enough room to get it back in. They had a lot of

2 problems with it. They had Rich go over and help on it once

3 or twice. And he spent time over there working trying to get

4 it back in.

5 Q Rich Creider?

6 A No, Rich Wenrich.

7 Q During this time period was Doug Joffred in

8 the repair shop?

9 A Yes.

10 Q Was he in the same vicinity when the engine

11 was being attempted to be put back in, if you know?

12 A The one time Keith had Steve cart his boss

13 over who was Doug Joffred's boss over and told him he was
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14 having trouble. They had Doug come over and show him it

15 wouldn't fit back in, and they were having all kinds of

16 trouble with it.

17 Q Is Doug Joffred the body manager?

18 A Yes.

19 Q Did they eventually get the engine back in?

20 A Yeah, they got it in.

21 Q And then what?

22 A It came back over to the body shop. It sat in

23 the body shop for quite awhile. Again, nobody worked on it

24 for awhile. It just sat there and it just sat there, and

25 finally one day they started working on it again.
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1 Q And was there anything unusual in what you say

2 the work that progressed at that point?

3 A Yeah, it was the way it was put back together

4 wasn't the way when you take a car apart and the training

5 that you have and the training you get. If there is 91 spot

6 welds on that area you try to put as much of them back

7 exactly 91 spot welds back in it. He welded continuous

8 across the firewall. It was welded solid at a couple of

9 places, and it had too much welds and too many continuous

10 welds with the heat and things which shouldn't have been

11 done.

12 Q Do you know why he had to put those welds in?

13 A Just the way he put it back together.

14 Q Did they try and eventually start the car back
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15 up?

16 A Yeah, they tried to start it one day; and it

17 made this horrible noise. It was unbelievable, the noise;

18 and after a while I heard this aerosol running and I knew

19 exactly what he did. He went over and Rich Wenrich cut the

20 bottom of the fan shroud off --

21 MR. MYERS: Objection.

22 BY MR. MAYERSON:

23 Q Did you actually see him do it?

24 A I saw him doing it, and I knew what he was

25 doing 'cause you could tell when you cut plastic with one of
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1 them saws you know what is getting cut. He left for the day,

2 and I walked over and looked at it. I walked over and looked

3 at it, and I seen it was cut off. I went and got Keith

4 Creider who did the mechanical work. I told him you are not

5 going to believe this.

6 MR. COHEN: Objection. Hearsay.

7 THE COURT: Sustained.

8 BY MR. MAYERSON:

9 Q Can you explain to the jury what a fan shroud

10 is?

11 THE COURT: What?

12 BY MR. MAYERSON:

13 Q What a fan shroud, S-H-R-O-U-D, is.

14 A It goes behind the radiator and the engine.
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15 It comes back square, and then it makes a round circle where

16 your fan is in it. That directs your air flow. And the fan

17 in that type of car is mounted on the front of the engine and

18 spins and that gives the air to your cooling system.

19 Q So it is the engine cooling system?

20 MR. COHEN: Objection.

21 THE WITNESS: It is the plastic piece that directs

22 the air to the engine.

23 BY MR. MAYERSON:

24 Q And so what you saw him do is cutting the fan

25 shroud. What was the purpose of cutting the fan shroud?
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1 A So the fan would clear.

2 Q Clear what?

3 A The shroud, it was hitting the shroud when the

4 engine was running.

5 Q Is that what was causing the noise?

6 A Yes.

7 Q Do you know how long these repairs took?

8 A I'd say forever. That car was there an awful

9 long time.

10 Q During this time period did Nationwide

11 regularly visit the repair shop?

12 A I'd say just about every major job done

13 through Nationwide, especially if you were on one of their

14 programs, they come in and check the car and see how the

15 progress was and things like that.
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16 Q Did you have an opportunity to witness a

17 Nationwide personnel going over the repairs of this

18 particular vehicle?

19 A Yes, I did.

20 Q How long did that take place?

21 A I can't really say.

22 Q Was it more than a five minute review?

23 A Oh, yes. Yes, they had the paperwork, the

24 estimates, were going through it, and checking the parts and

25 just like looking it over and things like that.
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1 Q Was this later in the repairs or earlier in

2 the repairs?

3 A In the early stages.

4 Q In the early stages?

5 A Yeah.

6 Q Do you know whether or not it was before it

7 went out to K.C. Auto Body or after it came back from K.C.

8 Auto Body?

9 A I'm not really sure about that.

10 Q Were the parts there?

11 A Yeah.

12 Q All of the parts were out on the floor?

13 A Yeah, there was a huge pile. There was piles

14 of parts everywhere.

15 THE COURT: Parts from the tear down of the car or
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16 new parts?

17 THE WITNESS: New parts.

18 BY MR. MAYERSON:

19 Q Did you happen to witness any other Nationwide

20 employees looking at the vehicle at any point after that

21 again?

22 A No.

23 Q Do you conclude --

24 THE COURT: Wait just a second. Did you say you only

25 remember Nationwide employees being there one time?
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1 THE WITNESS: They were in and out all of the time.

2 I'd say the one major time, yes.

3 THE COURT: One major time?

4 THE WITNESS: Yes.

5 THE COURT: In and out on other occasions as well

6 --

7 THE WITNESS: Yes.

8 THE COURT: -- with regard to the Berg vehicle?

9 THE WITNESS: Yes.

10 THE COURT: All right.

11 BY MR. MAYERSON:

12 Q Could you tell me what your current occupation

13 is?

14 A I own David Work Collision Rebuilders.

15 Q Is there any other reason that you told the

16 Bergs that car was unsafe?
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17 THE COURT: He answered that question earlier.

18 MR. MAYERSON: No further questions.

19 CROSS-EXAMINATION

20 BY MR. COHEN:

21 Q You testified during Mr. Mayerson's

22 questioning that you recall generally Nationwide people being

23 in and out of that shop on a frequent occasion?

24 A Yes.

25 Q Then you testified that you remember one
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1 specific occasion with regard to the Berg vehicle that there

2 was one time when a Nationwide adjustor was looking at that

3 car?

4 A Yes, sir.

5 Q Do you remember being deposed in this case,

6 don't you?

7 A Pardon me?

8 Q Do you remember being deposed in this case?

9 A Yes.

10 THE COURT: Your Deposition.

11 THE WITNESS: Yeah.

12 BY MR. COHEN:

13 Q You remember giving testimony during that with

14 regard to this matter?

15 A Yes.

16 Q I'm going to ask you testified just now that
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17 Nationwide adjustors were in and out of that shop. Is it

18 your testimony that there was only one time that an adjustor

19 --

20 THE COURT: I don't think that's what he said in

21 answer to my question. He said they were in and out of the

22 shop many times, and I said with regard to the Berg vehicle

23 and he says yes.

24 BY MR. COHEN:

25 Q With regard to the Berg vehicle were there
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1 adjustors in and out of that shop on numerous occasions?

2 A Yes.

3 Q You don't know for a fact that it was a

4 Nationwide adjustor, do you?

5 A Yes, I knew some of the different adjustors,

6 not by name, but from seeing them and talking to them and

7 they had to repair work on the car out, they had the

8 estimates were going over it.

9 Q You don't know who it was, though?

10 A No, not offhand.

11 Q You don't know that for a fact it was a

12 Nationwide adjustor?

13 THE COURT: He just got finished saying that he does

14 know it was Nationwide adjustors. He knows who they are by

15 being in and out.

16 BY MR. COHEN:

17 Q You don't know who it was?
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18 A No.

19 THE COURT: He doesn't know the name.

20 BY MR. COHEN:

21 Q And your testimony is that you believed he was

22 a Nationwide adjustor because he was sifting through some

23 paperwork looking at the Berg vehicle?

24 A He was going over the parts and things.

25 Q And he didn't seem happy that the vehicle
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1 wasn't repaired at that point, did he?

2 A At one point I was told that they were not

3 happy.

4 MR. MYERS: Objection.

5 THE COURT: Sustained.

6 THE WITNESS: I was told --

7 THE COURT: No. No. No. That means don't answer

8 the question.

9 THE WITNESS: Okay.

10 BY MR. COHEN:

11 Q Do you know whether or not he appeared happy

12 or unhappy?

13 A I don't think he was.

14 Q He didn't appear happy to you, did he?

15 A No.

16 Q After that time there was no adjustor from

17 Nationwide back to look at the Berg vehicle?
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18 A Near the very end of it they were.

19 Q They were?

20 A They were in, yes.

21 Q Okay. Let me try and clarify the question.

22 After this time when Nationwide, as you say, the Nationwide

23 adjustor was in looking at the vehicle do you know for

24 certain whether or not any other Nationwide adjustors were in

25 the shop looking at the Berg vehicle?
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1 THE COURT: I don't understand the question.

2 MR. COHEN: I --

3 THE COURT: He said there were Nationwide adjustors

4 in the beginning and that other times they were in and out

5 and he said that there was someone there or more there at the

6 end. Now if you want to clarify what he meant by that,

7 that's fine. Ask him a question.

8 MR. COHEN: I'm going to, Your Honor.

9 THE COURT: That was not his deposition.

10 MR. COHEN: It is.

11 THE COURT: Ask him a question first.

12 BY MR. COHEN:

13 Q Do you recall specifically whether or not

14 after that time that one time the adjustor was there anybody

15 else from Nationwide?

16 THE COURT: That's what -- I'm objecting there. He

17 didn't say he was there just one time and I am confused. If

18 he is not confused, maybe he is not. I don't know whether
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19 the jury is confused. I'm trying to make sure that the jury

20 is not confused and the Court is not confused. And I'm not

21 suggesting that you are trying to misinterpret his testimony

22 at all. I just think that you are saying something different

23 than what he has been saying.

24 MR. COHEN: I would like to probe whether or not his

25 testimony is consistent.
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1 THE COURT: One time or other times? If you want me

2 to take over the questioning, I would be glad to do it.

3 MR. COHEN: That's okay. I will move on. I will

4 move on.

5 THE COURT: All right.

6 BY MR. COHEN:

7 Q Did Mr. Joffred indicate to you that the

8 adjustor was not happy with what was going on with the car?

9 A He made a comment while I was in the office

10 one day that they are not happy, the car isn't done, and it

11 better start moving along.

12 Q He indicated that that was Nationwide's

13 position?

14 A Yes.

15 Q You telephoned the Bergs some time in October,

16 I believe, of '97 to tell them roughly what you just told the

17 jury?

18 A Yes.
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19 Q At that time you told the Bergs that in your

20 opinion the vehicle was not crash worthy?

21 A Yes.

22 Q Your witnessing of these events was October,

23 November of '96?

24 A When I called them?

25 Q No, the repairs that you witnessed at Lindgren
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1 were in October or November of '96, correct?

2 THE COURT: From what did you see when that convinced

3 you it was not crash worthy?

4 THE WITNESS: It was before I left.

5 THE COURT: When was that? What was the time frame?

6 THE WITNESS: It would be more like, yeah, you are

7 close, you are right in that area there.

8 BY MR. COHEN:

9 Q October or November?

10 A October or November.

11 Q You called them October or November of '97?

12 A Yes.

13 Q You waited a year to call the Bergs to tell

14 them that the vehicle they were driving in, at least,

15 according to you, was unsafe?

16 A It was back -- it was back. I didn't know it

17 at the time. It was back a bunch of times before I left.

18 Q I will submit to you that the testimony was it

19 was back in June -- in January, once in February. All right.
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20 Now my question to you is, Why did you wait a year to contact

21 the Bergs to tell them that the vehicle they were driving in

22 was unsafe?

23 A I'm not really sure.

24 Q I am sorry?

25 A I just did it when I left there.
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1 Q I am sorry?

2 A I just left, and that's when I called them

3 soon after I left.

4 Q When you left?

5 A Yes.

6 Q During your lawsuit with Lindgren?

7 A It was -- no, it was before -- yeah, it was

8 right around that time when it started, yeah.

9 Q I mean don't you think it should have been

10 something that the Bergs should have known, if true, that the

11 Bergs should have known right away?

12 A I didn't -- at the time I didn't know it was

13 back so many times and I found out later they were having

14 major problems with it and that's when I left them know what

15 to look for.

16 Q Sir, your testimony was that the vehicle was

17 unsafe. Isn't that something that the Bergs should have

18 known?

19 MR. MAYERSON: I will object. He is arguing with the
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20 witness.

21 THE COURT: Wide latitude in cross-examination.

22 Answer the question.

23 THE WITNESS: What was the question?

24 BY MR. COHEN:

25 Q Isn't that something that the Bergs should
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1 have known immediately, if it was true, in your mind, isn't

2 it something that the Bergs should have known immediately?

3 A Possibly, yes.

4 Q You were not thrilled with Lindgren at that

5 time that you called the Bergs?

6 A No. No.

7 Q No, you were not thrilled with them?

8 A No, I wasn't thrilled with them.

9 Q Right. I mean, in fact, you left on bad

10 terms?

11 A Yes.

12 Q And, in fact, your termination with Lindgren

13 was less than amicable?

14 A Yes.

15 Q It's it true that when you called the Bergs

16 your litigation with Lindgren was still pending, it wasn't

17 over it was still pending?

18 A At that point I really didn't care. I was

19 collecting unemployment, so it didn't matter to me.

20 Q That's not my question. My question is, Was
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21 the litigation still pending?

22 A I don't think it was, no.

23 THE COURT: The litigation we are talking about is

24 this -- the workmen's compensation claim?

25 MR. COHEN: Yes.
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1 THE COURT: Did you say, yes?

2 MR. COHEN: Yes.

3 THE COURT: That's litigation, workmen's compensation

4 claims?

5 MR. COHEN: I am sorry, Your Honor?

6 THE COURT: I said workmen's compensation claims are

7 litigation?

8 MR. COHEN: According to Mr. Wert's testimony.

9 THE COURT: Well, I mean, he was pursuing a workmen's

10 compensation claim.

11 MR. COHEN: It was litigation.

12 THE COURT: It is litigation. All right.

13 BY MR. COHEN:

14 Q I'm going to show you, Mr. Wert, your

15 deposition testimony dated May 22nd, 2002. Do you remember

16 giving a deposition in this case?

17 A Yes.

18 Q You remember at that time you were asking

19 questions by an attorney representing Nationwide?

20 A Yes.
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21 Q And at that time you were under oath when you

22 gave that testimony?

23 A Yes.

24 Q What I'd like you to do is take a look at Page

25 78. I want you to yourself, not out loud, I want you to read
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1 from Line 9 to Line 17 to yourself.

2 A Okay.

3 Q I'm going to ask you again the time you called

4 the Bergs --

5 THE COURT: First of all, does the reading of that

6 deposition does that refresh your recollection with regard to

7 the last question?

8 THE WITNESS: Yes.

9 BY MR. COHEN:

10 Q Would you like to change your testimony today?

11 A Yes, it was still going on then at that time.

12 Q Okay. Thank you.

13 THE COURT: Again, just for the record, see how

14 nicely that works? Just for the record, just so we're all

15 making a record here and we all know why.

16 It is not any arbitrary decision on my part. It

17 works. It gets to the answer. You've got the answer you

18 wanted.

19 BY MR. COHEN:

20 Q You believed that under the right

21 circumstances this vehicle could have been repaired safely?
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22 THE COURT: What's the question? You dropped your

23 voice.

24 BY MR. COHEN:

25 Q I said he believes that under the right

559

1 circumstances this vehicle could have been repaired safely.

2 MR. MAYERSON: I'm going to object, Your Honor. He

3 didn't have a chance to review any of the estimates or repair

4 documents and wasn't requested to do a review in this matter.

5 THE COURT: Objection is overruled. Is that your

6 belief that it could have been repaired safely? Do you have

7 an opinion? If you don't, you don't have an opinion.

8 THE WITNESS: Yes, it could have.

9 BY MR. COHEN:

10 Q I am sorry?

11 A Yes, it could have been repaired correctly

12 under the right circumstances. It could have.

13 Q But your testimony is that Lindgren did not

14 repair it correctly?

15 A Correct.

16 Q You don't know one way or the other whether or

17 not the amount of money that Nationwide paid to have this

18 vehicle repaired was sufficient?

19 A No, I have no idea.

20 Q You've never looked at the repair estimate,

21 have you?
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22 A No.

23 Q You didn't work on the car?

24 A No.

25 Q You just -- your testimony is based on your
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1 observations?

2 A Yeah.

3 Q You never spoke to anybody from Nationwide

4 with regard to this?

5 A No.

6 Q You have no reason to believe that anyone from

7 Nationwide or from Lindgren ever told Mr. Wenrich, the person

8 who was working on the vehicle, to, you know, to repair the

9 vehicle the way they ultimately repaired the vehicle? You

10 don't know that, do you?

11 A I didn't hear the last part.

12 Q You don't know whether or not anybody from

13 Nationwide ever talked to Mr. Wenrich, the mechanic who

14 worked on the car, and told Mr. Wenrich to repair it in a

15 certain way?

16 A No.

17 Q You don't know if anybody from Nationwide ever

18 told Mr. Wenrich to repair versus replace the rails or vice

19 versa, do you?

20 A No.

21 Q You don't know that?

22 A I just observed what parts were laying there.
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23 Q Right. But you don't know one way or the

24 other whether or not Nationwide ever told Lindgren to do

25 anything with regard to the repair of that vehicle?
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1 A Correct.

2 Q Mr. Joffred is the manager of the shop or was

3 at least at that time?

4 A Yes.

5 Q He was responsible to make sure the repairs

6 get done right?

7 A Yes.

8 Q And are you aware that Mr. Joffred has taken

9 the position that the car was repairable also?

10 A I'm just assuming that he did, yes.

11 MR. COHEN: Thank you, Mr. Wert. Nothing further.

12 THE COURT: Just a second. Was that the answer to

13 that last question? Was it Joffred's position that the car

14 was repairable or was that Nationwide's decision or was it

15 the decision of both Joffred and Nationwide, if you know?

16 THE WITNESS: That way I really don't know, sir.

17 THE COURT: I really don't know he said.

18 CROSS-EXAMINATION

19 BY MR. MYERS:

20 Q Mr. Wert, you have received a warning note on

21 August 12th of '97 regarding poor workmanship, am I correct?

22 A Yes, I did.
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23 Q And then roughly two weeks later on August

24 12th of '97 it was when you were discharged and you were told

25 the reason was that you had poor quality work and you were
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1 unable to get along with others, is that right?

2 A Yeah. I believe that's what they did say,

3 yeah.

4 Q Whether you agree with it or not, those were

5 the reasons?

6 A Yeah.

7 Q And up until that time, despite what you are

8 telling this jury today, and what you say you believe, you

9 had never contacted Mr. and Mrs. Berg, am I correct?

10 A Correct.

11 Q You had never gone to anybody in Lindgren

12 management to say that you had some concerns about this

13 vehicle, am I correct?

14 A No, that's not correct.

15 Q Who did you say you told?

16 A Doug Joffred was made aware that car -- the

17 way it was being put together, he was made aware of it by --

18 Q By who?

19 A Myself.

20 Q When?

21 THE COURT: Just don't interrupt him. Let him answer

22 the question. Go ahead, sir.

23 THE WITNESS: About the middle of the repairs, the
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24 middle of it. There was some parts there that were brand new

25 parts that one of the other employees, a Daniel Readinger,
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1 gave to me, brought to me and said --

2 MR. MYERS: Objection.

3 THE COURT: This isn't the answer to your question?

4 MR. MYERS: As a matter of fact, he is not answering

5 my question.

6 THE COURT: Your objection -- if you are saying he is

7 nonresponsive --

8 THE WITNESS: Daniel came to me and said you won't

9 believe it. Come out here. I walked out to the dumpster and

10 there were brand new parts that belonged to that Cherokee

11 thrown in that dumpster that were never put in -- put on that

12 car. And I made it a point to Doug Joffred and he said,

13 yeah, well, it is not his problem.

14 THE COURT: Okay. I think that's the answer to the

15 question. Your question of what he told Joffred --

16 BY MR. MYERS:

17 Q The point is you didn't say anything to the

18 Bergs about that?

19 A No.

20 Q In fact, we went into October of '97 before

21 you said anything to the Bergs, am I correct?

22 A Yes.

23 Q And that was done in response to the fact that
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24 Lindgren had challenged your claim for unemployment

25 compensation benefits and was opposing your worker's
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1 compensation claim, am I correct?

2 A I didn't do it because of that reason.

3 Q Well, you do recall testifying at that

4 deposition, do you not?

5 A Yes.

6 Q Now do I have to ask you to read your

7 deposition for you to verify that?

8 THE COURT: That's the answer to his question. Don't

9 argue with the witness. If you want to cross-examine him

10 with regard to his deposition in this case, you may do so.

11 MR. MYERS: Then I will, Your Honor.

12 THE COURT: All right.

13 BY MR. MYERS:

14 Q I'm going to show you the deposition

15 transcript of May 22nd of 2002. You have it in front of you.

16 Can you look to Page 66, sir, and I want you to read the

17 question.

18 THE COURT: Just a second. Let him get to 66 now.

19 You had too much sleep last night, Mr. Myers.

20 MR. MYERS: I wish that were true, Your Honor. But

21 when I hit the pillow, I was sound asleep.

22 THE COURT: All right. Are you at Page 66?

23 THE WITNESS: Yes, sir.

24 BY MR. MYERS:
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25 Q Can you read the question Line 15 down through
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1 your answer at Line 20?

2 THE COURT: To yourself.

3 THE WITNESS: Okay.

4 BY MR. MYERS:

5 Q Does that refresh your recollection about your

6 testimony?

7 A Yes.

8 Q Is your testimony today -- does that change

9 your testimony today is the reason why you called the Bergs?

10 A No.

11 Q Well, read the question then, sir?

12 THE COURT: No, you asked him the question. He said,

13 no.

14 BY MR. MYERS:

15 Q The question was, Was there a reason why you

16 decided to alert Mr. Berg about this condition?

17 THE COURT: And the answer was, what?

18 MR. MYERS: The answer was -- well, it was, no. It

19 was no secret. I wasn't thrilled with Lindgren at that time

20 because of the way I left Lindgren. There was no secret at

21 all. And that was one thing. Now I want you then, sir --

22 MR. MAYERSON: It would be appropriate to read the

23 next sentence after that.

24 THE COURT: Yes. You may have to do that on
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25 redirect.
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1 BY MR. MYERS:

2 Q All right. Now the next page I'd like you to

3 turn to is Page 68, sir.

4 A Okay.

5 Q Can you read the question that begins at Line

6 14 and your answer down through Line 19?

7 A Okay.

8 Q Does that refresh your recollection about your

9 deposition testimony?

10 A Yes.

11 Q Does that change your testimony today?

12 A I stand with the deposition.

13 Q You stand with the deposition?

14 A Yeah.

15 Q Okay. And the question there was, So were

16 there any other reasons -- and by the way, this is being

17 asked by Mr. Mayerson at that time, am I correct?

18 A Yes.

19 Q Tell me again what the two reasons were you

20 gave so far as to why you decided to contact Mr. Berg? Would

21 you agree your answer was, And the other thing was I was in

22 -- I had left Lindgren on not good terms which was obvious

23 and I also had my own suit against Lindgren?

24 A Yes.

25 Q You stand by that, am I correct?
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1 A Yes.

2 Q Thank you. Now, Mr. Wert, if I understand

3 your position with Lindgren at the time that it's relevant to

4 this proceeding you were not one who was doing the estimating

5 work when a vehicle came in requiring repairs; is that

6 correct?

7 A Correct.

8 Q So you didn't do any of the initial intake

9 work with regard to this vehicle, the Berg vehicle, am I

10 correct?

11 A Correct.

12 Q You don't prepare the damage report or

13 estimate, am I correct?

14 A Correct.

15 Q And you didn't prepare any supplemental

16 reports regarding this matter, am I correct?

17 A No.

18 Q And, in fact, you weren't involved in the

19 assignment of any portion of the project to K.C. Auto body,

20 am I correct?

21 A Correct.

22 Q You weren't a part of any communication

23 between Lindgren employees, probably Mr. Joffred and/or Mr.

24 Bowen of K.C. or anything else there, am I correct?

25 A Correct.
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1 Q You weren't involved in any paperwork that may

2 have passed between the two entities, am I correct?

3 A There was some paperwork that I did handle one

4 day for them. It came back, and there was some calls about

5 the Cherokee and some things I found out that I knew because

6 Mr. Joffred was out and the assistant manager was out and

7 they had me sit in the office and just handle the people for

8 awhile and questions came in and I handled that.

9 Q You don't have any of that paperwork, am I

10 correct?

11 A No.

12 Q Now I'm assuming that you were working full

13 time?

14 A Yes.

15 Q You had your own work projects to perform, am

16 I correct?

17 A Yes.

18 Q And as a result of that you certainly didn't

19 have an opportunity to observe Mr. Wenrich on a

20 eight-hour-a-day basis, am I correct?

21 A He borrowed tools from me off and on for the

22 project. He borrowed tools off me and would walk back and

23 forth and things.

24 Q I understand.

25 A That's how I observed it.
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1 Q You weren't observing him eight-hours-a-day,

2 were you?

3 A No.

4 MR. MYERS: That's all I have, Your Honor.

5 MR. HUCKABEE: No questions, Your Honor.

6 THE COURT: Let me ask him a question here. Would

7 you estimate that the distance from this end of the courtroom

8 to that end of the courtroom is about 50 feet?

9 THE WITNESS: Yeah.

10 THE COURT: And you say that you were 25 feet from

11 him on a day-to-day basis?

12 THE WITNESS: Yes.

13 THE COURT: Half the distance of this courtroom?

14 THE WITNESS: Yeah.

15 THE COURT: Go ahead.

16 REDIRECT EXAMINATION

17 BY MR. MAYERSON:

18 Q Sir, when you were witnessing the repairs and

19 particularly interested in trying to get the engine back in,

20 were you kind of making fun of what was going on?

21 A Yeah, because it was like a circus over there.

22 They had so many people helping and Keith Creider -- I'd say

23 the best mechanic that Lindgren has, and everything he always

24 did was right and he had an unbelievable time getting the

25 motor back in.

R. 1267a



570

1 They had the shop foreman, Tim Deeter [phonetic], I

2 believe, I think that was his name, was there. He was

3 helping on it. A couple of guys went over and tried to help

4 Keith. He was just so frustrated because he was using all of

5 his time that he could have been working on something else.

6 He just had an unbelievable time getting it back in.

7 Q When you saw Mr. Wenrich cut the fan shroud

8 were you drawing your attention to that also?

9 MR. MYERS: Objection. Asked and answers.

10 MR. COHEN: It is also leading, Your Honor.

11 MR. MAYERSON: A different question let me ask.

12 THE COURT: Just a second. The fact that it is

13 leading, and I am allowing some leading questions, and I

14 guess I don't have to tell you the reason why, it moves the

15 case along a little bit quicker. That ought to be in the

16 record.

17 At this particular point, I'm still concerned about

18 how we are going to finish this case unless someone is going

19 to surprise me and say it's all over. We have the testimony

20 in. The leading objection is not sustained. I do think it

21 has been answered.

22 BY MR. MAYERSON:

23 Q Did you ruffle any feathers during this time

24 period?

25 THE COURT: What? No. Let's not get into that. I
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1 think we have enough of that ruffle feathers and everything

2 else. No. Let's move on now.

3 BY MR. MAYERSON:

4 Q Was your worker comp claim denied?

5 A No.

6 Q It was not?

7 MR. MYERS: Objection, Your Honor. There is no

8 relevance to that.

9 THE COURT: You made an issue out of it. All of you

10 made an issue out of the lawsuit, workmen's compensation

11 claim, and now I'm supposed to cut it off at this particular

12 point?

13 MR. MYERS: Only as a motivation.

14 THE COURT: It may be, but that's my ruling.

15 MR. COHEN: Objection.

16 MR. MAYERSON: Your Honor, I just -- forget it.

17 THE COURT: Let's get going, please.

18 BY MR. MAYERSON:

19 Q How were you injured at work?

20 THE COURT: That's not relevant --

21 MR. MAYERSON: All right.

22 THE COURT: -- how he was injured at work.

23 MR. MAYERSON: No further questions.

24 RECROSS-EXAMINATION

25 BY MR. COHEN:
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1 Q You made some reference to parts, new parts

2 being thrown away in a dumpster, right?

3 A Yes.

4 Q Nationwide had paid for those parts via their

5 estimate, and they were thrown away. Who would have been out

6 money on those parts?

7 THE COURT: If you know?

8 THE WITNESS: The Bergs.

9 BY MR. COHEN:

10 Q Nationwide paid, wouldn't it have been

11 Nationwide that would have been out that money?

12 A Nationwide would have been out the money, and

13 the Bergs would have been out the parts.

14 Q To the best of your knowledge Lindgren never

15 charged the Bergs any money for this repair did they?

16 A The insurance company -- well, my

17 understanding is it is their car, they get paid for it. They

18 are responsible for the bill.

19 Q Not my question. Did Lindgren charge the

20 Bergs --

21 THE COURT: I don't think he is going to be able to

22 answer that question.

23 MR. COHEN: All right. Nothing further.

24 THE COURT: Finished. Mr. Wert, thank you very much.

25 Watch your step. Next witness.
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1 MR. MAYERSON: Plaintiffs would like to call David

2 Bowen.

3 DAVID BOWEN, sworn.

4 THE CLERK: State your name and address for the

5 record.

6 THE WITNESS: David J. Bowen, B-O-W-E-N, 926

7 Christmas Village Road, Bernville, PA.

8 DIRECT EXAMINATION

9 BY MR. MAYERSON:

10 Q Mr. Bowen, could you tell the jury what your

11 occupation is?

12 A I'm manager of K.C. Auto Body and part owner.

13 Q You are the manager at K.C. Auto Body?

14 A Correct.

15 Q Just a very brief question for you. Did you

16 do the work on the vehicle?

17 A Yes.

18 Q So you were the one that did the work that

19 Lindgren asked you to be done?

20 A Correct.

21 Q What was your understanding of that work?

22 A To prepull it, so they could replace parts.

23 Q Was it your understanding that both frame

24 rails were to be replaced?

25 A I didn't know any of that.
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1 Q What was your understanding of the scope of

2 your work?

3 A To prepull the unibody.

4 Q To relieve stress?

5 A To relieve stress from it, yes.

6 Q Did it have anything to do with ensuring that

7 the vehicle was within manufacturer's specifications?

8 A It did not.

9 Q Did you notice whether or not the vehicle had

10 had any roof damage?

11 A Yes, it did.

12 MR. MAYERSON: Thank you. No further questions.

13 CROSS-EXAMINATION

14 BY MR. COHEN:

15 Q When K.C. finished doing what it had to do

16 were you of the opinion that this vehicle was repairable?

17 A Yes, I was.

18 Q When you sent it back to Lindgren you thought

19 that the car would be fixed and made safe to drive?

20 A Yes.

21 Q During this time period did you ever talk to

22 any Nationwide adjustors?

23 A No.

24 MR. COHEN: Thank you. Nothing further.

25 CROSS-EXAMINATION

575

R. 1272a



1 BY MR. MYERS:

2 Q Mr. Bowen, if I may, how long does a rough

3 pull job take, the one that you are describing?

4 A It's based on the vehicle, a lot of

5 circumstances, variables.

6 Q Well, on an average, is there a general

7 average that might apply or not?

8 A No.

9 Q Mr. Bowen, was your firm paid by Lindgren or

10 by Nationwide for the work that you had done?

11 A We were paid by Lindgren.

12 MR. MAYERSON: I'd like to make an objection on the

13 record, Your Honor.

14 THE COURT: Your objection with regard to what?

15 MR. MAYERSON: This document.

16 THE COURT: He is not asking for it to be admitted

17 into evidence. It's only to be marked as an exhibit.

18 MR. MAYERSON: I've never seen it. It has never been

19 produced.

20 THE COURT: You may object to it later on when we

21 argue for hours and hours on what is to be admitted as the

22 evidence and what is the charge going to be to the jury and

23 everything else. You will have an opportunity to do that.

24 (K.C. Auto Body Invoice - marked for

25 identification as Exhibit No. 16.)
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1 BY MR. MYERS:

2 Q Mr. Bowen, Exhibit 16 is that a photocopy of

3 the bill that K.C. would have given to Lindgren for the work

4 that it had done?

5 A It is.

6 Q And that represents 11 hours of work at $30 an

7 hour, am I correct?

8 A Correct.

9 Q The handwriting on that there would that be

10 your handwriting?

11 A It would be.

12 MR. MYERS: Thank you very much, sir. That's all I

13 have.

14 MR. HUCKABEE: No questions, Your Honor.

15 MR. COHEN: One follow up question to Mr. Bowen.

16 THE COURT: Okay.

17 MR. MAYERSON: I have some as well, Your Honor.

18 CROSS-EXAMINATION

19 BY MR. COHEN:

20 Q After you pulled the vehicle, did the roof

21 damage come into alignment? Did it come into place?

22 A Yes.

23 MR. COHEN: Thank you.

24 REDIRECT EXAMINATION

25 BY MR. MAYERSON:
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1 Q Sir, are you related to Doug Joffred?

2 A I am.

3 Q You are his cousin?

4 A I am.

5 Q And when I asked you for repair documents,

6 invoices, or anything else to set forth the scope of your

7 work you told me none existed, right?

8 A None that I had. That's right.

9 Q In fact, I asked if you went back and searched

10 through your files and you said a lot of other people did

11 too?

12 A Right. We all looked for it.

13 Q When did you find it?

14 A I didn't.

15 Q What's the date of this?

16 A 10/15.

17 Q 10/15/96?

18 A Correct.

19 Q Do you know what the date of this loss was?

20 A From hearing it here it was September 4th, I

21 believe.

22 Q All right. You said that the vehicle could be

23 repaired again and what I'd like to know if you didn't do an

24 appraisal of the loss, right?

25 A No.
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1 Q You have no opinion as to what the cost of
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2 repairing this vehicle might have been?

3 A No, just a visual.

4 MR. MAYERSON: Thank you.

5 THE COURT: Anything further?

6 MR. COHEN: No.

7 THE COURT: You may step down. Next witness.

8 MR. MAYERSON: Next witness would be Mr. Ron Stitzel.

9 RONALD E. STITZEL, sworn.

10 THE CLERK: State your name and address for the

11 record.

12 THE WITNESS: My name is Ronald E. Stitzel, 367

13 Strawberry Road, New Freedom, Pennsylvania, 17349.

14 DIRECT EXAMINATION

15 BY MR. MAYERSON:

16 Q Mr. Stitzel, were you the property damage

17 specialist during the period of the Berg repairs?

18 A No, I wasn't.

19 Q Were you in charge of the blue ribbon

20 operations on April 22nd, 1998?

21 A No, I wasn't.

22 Q Did you receive a letter from me dated April

23 22nd, 1998?

24 A No, not at that time. I received a letter

25 from you earlier.
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1 Q I am showing you Exhibit 11.
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2 A It is addressed to me, correct.

3 Q Does that refresh your recollection?

4 A Yes, it does.

5 (Letter of 04/22/98 - marked for

6 identification as Exhibit No. 17.)

7 BY MR. MAYERSON:

8 Q Sir, can you identify the document that we

9 just marked as an exhibit?

10 A Are you talking about 11 or 17?

11 Q 17, sir.

12 A I've never seen 17.

13 Q Does it say carbon copy to you?

14 A It says that, but I don't recall it.

15 Q Both letters were faxed to you on the same

16 date, sir. Just take a look at both letters. Take some time

17 and read them.

18 A I remember seeing the 11, but I don't recall

19 the 17 exhibit. I can only assume when I got this letter

20 Beverly Carlson was coordinating that. I handed the copy to

21 her to get handled, yeah.

22 Q Did you review the letter when you received

23 it?

24 A I would have then, yes, sir.

25 Q The letter addressed to you?
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1 A Correct.

2 Q The one at the top that says via fax and first
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3 class mail, right?

4 A Correct, Exhibit 11.

5 Q All right. Can you give me your general

6 understanding of what I was requesting in that letter?

7 A It appears that you are representing them and

8 that Lindgren has issued a rule to file complaint which

9 requires the Bergs to file a complaint within 20 days. You

10 retained an expert to look at the vehicle. The Bergs were

11 going to sell the vehicle, and it's the formal notice that

12 vehicle is going to be disposed of in the next six weeks.

13 If we need more time to retain an appropriate expert,

14 please advise and please also advise if Nationwide will

15 purchase the vehicle from the Bergs.

16 Q The next sentence please?

17 A At that point in time you are requesting us to

18 get involved in the case.

19 Q And ask that if you wouldn't purchase the

20 vehicle to advise what you were willing to do?

21 A Correct.

22 Q And I told you that a complaint must be filed

23 on May 4th, 1998?

24 A Correct.

25 Q And I said that time is of the essence?
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1 A Correct.

2 Q Do you understand the legal significance of
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3 time is of the essence?

4 A Yes, sir.

5 Q What does that mean?

6 A It means that we are running out of time.

7 It's something that needs to be addressed as soon as

8 possible.

9 Q Did I carbon copy Lindgren on this letter also

10 or Lindgren's counsel?

11 A Correct.

12 Q And in the letter I carbon copied you on it

13 addressed to Lindgren of the same date. What does that

14 state, or what does that indicate?

15 MR. COHEN: I'm going to object. That document

16 hasn't been properly authenticated. He said he never saw the

17 letter.

18 THE COURT: Well, I don't think he said that. He may

19 have just handed it off to somebody. It's a very simple

20 question. What is he asking you to do in Exhibit 17?

21 THE WITNESS: Exhibit 17 -- it's actually just a

22 letter dated to or sent out to Kenneth Myers, Esquire, carbon

23 copied to me.

24 THE COURT: He is asking Mr. Myers to do, what?

25 THE WITNESS: Based upon the contents of this letter,
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1 please advise if Lindgren would be agreeable to granting a

2 reasonable extension to a 20 day period to which a complaint

3 must be filed.
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4 BY MR. MAYERSON:

5 Q Was it your understanding that I was asking to

6 hold back on the complaint so we could have time for

7 Nationwide to investigate this matter?

8 A Again, this particular letter -- I mean I

9 focus on the one addressed to me. And the one addressed to

10 me was asking us to get involved as Nationwide pursuant to a

11 previous one that you had asked us not to get involved until

12 you requested it when you sent this to us asking us to get

13 involved I handed it to the proper people.

14 Q I asked you not to get involved. Are you

15 referring to my letter of November 3rd, 1997?

16 A Correct.

17 Q Didn't I also ask you in that letter if you

18 wanted to see the vehicle?

19 A No, sir, not that I recall. The last it says,

20 Nationwide requires an opportunity to examine the vehicle.

21 Please advise was the last, next to last sentence in there.

22 But before it says do not contact anybody, don't

23 contact the Bergs, you know, and pretty much we were trying

24 to handle it with Lindgren at that time that you advised us

25 if you want us to get involved.
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1 Q It doesn't say anything in there to do

2 nothing, does it?

3 A Pardon me?
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4 Q It doesn't say anything in there to do

5 nothing?

6 A It says, Please direct all future

7 communications regarding this claim through my office.

8 Q Does it ask for the repair documents?

9 A Correct.

10 Q Did you supply the repair documents when we

11 requested them?

12 A I requested them to be supplied to you,

13 correct.

14 Q That was the September 20th, 1996 appraisal?

15 A I believe that's when the vehicle was repaired

16 or when the estimate was drawn up.

17 Q Is that the only document that you supplied

18 me?

19 A To be truthful with you, I requested documents

20 to be sent to you through Beverly Carlson. She was our

21 coordinator for that. And we sent, to the best of my

22 knowledge, everything that was in our file was sent to you,

23 per your request.

24 Q Sir, do you know what a rule to file complaint

25 is?
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1 A No.

2 MR. MAYERSON: Thank you, sir.

3 CROSS-EXAMINATION

4 BY MR. COHEN:
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5 Q Let's look at that letter marked Exhibit 17.

6 Who is that letter addressed to, you?

7 A Kenneth C. Myers, Esquire.

8 Q What is the date of that letter?

9 A April 22nd, 1998.

10 Q Could you please read that letter for the

11 jury?

12 A Dear Mr. Myers, enclosed please find a copy of

13 my letter to Nationwide dated April 22nd, 1998. Based upon

14 the contents of this letter please advise if Lindgren would

15 be agreeable to granting a reasonable extension to the 20 day

16 period to which a complaint must be filed.

17 Q You don't recall ever seeing this letter?

18 A No, sir.

19 Q Do you know whether or not Nationwide was a

20 party to the complaint at that time?

21 A To the best of my knowledge, I'm not aware of

22 it.

23 Q Mr. Mayerson was asking Lindgren, not

24 Nationwide, for an extension?

25 A Correct.
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1 Q To the best of your knowledge Nationwide

2 didn't have the authority to grant an extension for Lindgren?

3 A Correct.

4 Q Referring you to the other April 22nd letter.
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5 This is the one that was sent to you, Exhibit 11. Okay.

6 Is this the first time that you ever recall getting

7 correspondence from Mr. Mayerson?

8 A No, I had received correspondence from him

9 before.

10 Q Okay. With regard to this correspondence --

11 we will get into that other correspondence -- with regard to

12 this correspondence it says, The Berg family -- the Berg

13 family has been forced to purchase a new vehicle to ensure

14 their safety. Are you aware of whether or not they did

15 purchase a new vehicle?

16 A No, sir. I'm not aware of it.

17 Q And you say, Please allow -- Mr. Mayerson

18 says, Please allow this letter to serve as a formal notice

19 that this vehicle is going to be disposed of in the next six

20 weeks. Do you know whether or not that vehicle was or was

21 not disposed of within six weeks?

22 A No, sir. I'm not aware of it. I don't

23 believe it was, but I'm not personally aware of if.

24 Q Now Mr. Mayerson asked you some questions with

25 regard to the November 3rd letter. Who was that letter
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1 addressed to?

2 A I don't recall. Could have been -- either

3 myself or Doug Witmer I would assume.

4 Q Do you have that letter? It's Exhibit 7. Do

5 you have it in front of you?
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6 A Yeah. I am sorry, Exhibit 7, it was addressed

7 to Doug Witmer.

8 Q Now let me direct your attention to Exhibit 8.

9 It should be that thick document in front of you. It looks

10 like a claims log.

11 A Okay.

12 Q Now I'm going to direct your attention to Page

13 37 of that document.

14 A Okay.

15 Q You see in the middle of the page it's a log

16 note dated 11/3/97?

17 A Yes, I do.

18 Q Is that a log note from you?

19 A Correct.

20 Q Is that to Doug Witmer?

21 MR. MAYERSON: Your Honor, we are on a short

22 schedule. I believe this is beyond the scope of direct.

23 MR. COHEN: I'm just asking him if he is involved in

24 the handling of the claim.

25 THE COURT: Like I say, we are going to be here
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1 tonight. I guess that really doesn't make any difference.

2 Go ahead.

3 THE WITNESS: Yes, I do. It is to Doug Witmer.

4 BY MR. COHEN:

5 Q Would you please read that?
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6 A This is no longer my shop. Steve Potosnak is

7 now handling Lindgren. I am unaware of any problems with

8 this claim. Steve's phone number is (610) 682-4814 and his

9 fax number is (610) 682-7270. Mike -- do you want me to read

10 that?

11 Q No. You can stop there. As of November 3rd

12 it is your testimony that at that point you were not aware of

13 any problems with the Bergs' claim?

14 A Correct.

15 Q Had the Bergs ever contacted you at any point

16 prior to this time to tell you that there was a problem with

17 this claim?

18 A No, sir.

19 Q Anybody from Lindgren contact you and tell you

20 that there was a problem with this claim?

21 A No, sir.

22 Q Turn to Page 13 of the log note, please.

23 A 13?

24 Q Yes.

25 A I did.
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1 Q The top of the page that log note is from you?

2 A Correct.

3 Q And beginning with, Spoke to -- can you read

4 that log note, please?

5 A Spoke to Doug Witmer concerning claim while I

6 was in my car. Advised him to fax copy of damage report to
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7 attorney, if he had a letter of representation. Doug is to

8 fax a copy of all paperwork to Beverly Carlson and me.

9 Doug is to mail the paper file to Bev. Gave Doug

10 phone number for Steve Potosnak and asked him to call Steve

11 and advise of complaint.

12 Per previous notes to Doug, follow up with BRRP not

13 completed to make sure paperwork was received.

14 Q All right. Now I want you to turn to Page 9

15 of the log note.

16 A Okay.

17 Q Look at the bottom log note dated December

18 3rd, 1997.

19 MR. MAYERSON: Your Honor, we just -- I am sorry. I

20 just want to make sure I'm clear. He is going to allow him

21 to do his case here?

22 MR. COHEN: If I can get through this, I will not

23 have to recall him in my case. It will be the end of him.

24 THE COURT: Good.

25 BY MR. COHEN:
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1 Q The log note at the bottom, 12/3.

2 A Spoke to Attorney Mayerson today concerning

3 representation letter. I made him aware of Nationwide's

4 commitment to help resolve Mr. Berg's problem in a timely

5 manner and the blue ribbon program procedures. I told him

6 that Steve Potosnak would be the blue ribbon field inspector
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7 and Beverly Carlson would be the contact person for all

8 inquiries and requests.

9 We agreed that it would not be necessary to have PDS

10 Potosnak inspect policyholder vehicle at this time. He will

11 gather information from PH and inspecting shop and forward

12 to us, if necessary. He has attempted to resolve problem

13 with Lindgren directly under the repair warranty. I

14 explained that I was the acting blue ribbon manager while

15 Mike O'Leary is on vacation and gave him Bev Carlson's phone

16 number and address.

17 Attorney Mayerson will contact Bev for any additional

18 inquiries and keep her abreast of proceedings. His phone

19 number is 610-489-800 and fax is 610-489-2366.

20 Q So you spoke to Mr. Mayerson at this time?

21 A Correct.

22 Q Why did you tell him about the commitment of

23 the blue ribbon program?

24 A Because that's what the blue ribbon program is

25 all about.
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1 Q What is that?

2 A To give customer service, to back the repairs

3 and make sure they get a quality job.

4 Q Was it your intention at this time to doing

5 right by the Bergs?

6 A Exactly.

7 Q Were you trying to work with Mr. Mayerson?
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8 A Yes, sir.

9 Q Did you tell Mr. Mayerson you were going to

10 get the information from the file?

11 A Correct.

12 MR. MAYERSON: Objection. Leading.

13 THE COURT: Is that the objection?

14 MR. MAYERSON: Also --

15 THE COURT: Overruled. What else and also what?

16 MR. MAYERSON: Nothing.

17 THE COURT: Let's move along.

18 MR. COHEN: Just about done.

19 BY MR. COHEN:

20 Q Turn to Page 8 of that log note.

21 A Okay.

22 Q You see in the middle of the page January 6th

23 1998?

24 A Correct.

25 Q That's a note from you to Bev Carlson?
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1 A Yes, sir.

2 Q Who is Bev Carlson?

3 A Bev Carlson was Mr. O'Leary's secretary.

4 Q Was she acting as a coordinator, blue ribbon

5 coordinator?

6 A She was the contact person. We wanted limited

7 people handling the file so information wouldn't get lost or
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8 communication so the communication was proper.

9 Q She was in charge of making sure that

10 everything was organized?

11 A Yes, sir.

12 Q You sent her a note. What did you say in that

13 note?

14 A The attorney does not want us to contact the

15 shop unless he calls us. He wants to handle the problem per

16 my original log note. Call Doug at Lindgren and let him know

17 that he has to call the attorney as we are not getting

18 involved at this time.

19 Q Do you know this note is in response to a

20 conversation that Ms. Carlson had with the shop?

21 A Correct.

22 Q Was it the shop contacting her to talk about

23 the claim?

24 A Yes, sir.

25 Q When she told you about this you basically
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1 told her that Mr. Mayerson didn't want us talking to the

2 shop?

3 A Exactly.

4 Q Was that your understanding based on the

5 November 3rd letter from Mr. Mayerson?

6 A Yes, sir.

7 Q This is January of '98?

8 A Correct.
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9 Q I think I just have one more question. Take a

10 look in front of you, Exhibit number 2.

11 A I have it.

12 Q This is what we've been referring to in this

13 trial as the casualty or the bodily injury Best Claims

14 Practices Manual.

15 THE COURT: I don't know about that. It has been

16 referred to as Pennsylvania Best Practices Manual. It is in

17 dispute as to what it applies to, casualty losses or

18 whatever.

19 BY MR. COHEN:

20 Q Do you know what that document applies to?

21 THE COURT: If you know, tell us how you know.

22 THE WITNESS: No, I don't.

23 BY MR. COHEN:

24 Q Do you know whether or not that manual applies

25 to the judgment of material damages claim.
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1 THE COURT: He says he doesn't know what it applies

2 to. Isn't that what he said?

3 THE WITNESS: I said -- I mean I haven't seen this

4 before. I know that it was nothing I used.

5 THE COURT: He is not familiar with it.

6 BY MR. COHEN:

7 Q All right. Does material damage -- do

8 material damage adjustors have their own Best Claims
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9 Practices Manual?

10 A Are you talking at the time of the Bergs or

11 are you talking currently?

12 THE COURT: At the time of the Bergs.

13 THE WITNESS: At the time of the Bergs, no.

14 We didn't have any manuals for best claims practices.

15 MR. COHEN: Thank you. No further questions.

16 CROSS-EXAMINATION

17 BY MR. MYERS:

18 Q Mr. Stitzel, if I understand correctly Exhibit

19 7, which is the letter which Mr. Mayerson had addressed to

20 Mr. Witmer on November the 3rd of '97, that was not copied to

21 Lindgren or to anybody on behalf of Lindgren; is that

22 correct?

23 A Correct.

24 Q That letter did not prompt any communication

25 from Nationwide to Lindgren or anybody in their behalf, am I
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1 correct?

2 A Correct.

3 Q So at that point in time Nationwide was

4 honoring Mr. Mayerson's request; is that correct?

5 A Yes, sir.

6 Q And did that remain consistent even as of

7 January the 6th of '98, if I understood your testimony?

8 A Yes, sir.

9 Q That was even though a phone call had been
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10 received by Ms. Carlson from Doug at Lindgren; is that

11 correct?

12 A Yes, sir.

13 Q Were you aware that the Bergs had filed suit

14 against Lindgren at some point in time?

15 A I wasn't. At some pint in time I knew that

16 they had, yes, sir.

17 Q Nationwide, am I correct, didn't get involved

18 until they, in fact, were named as a Defendant, is that

19 correct, in terms of the litigation process?

20 A Yes, sir.

21 Q Were you familiar with Mr. Bashore's letter to

22 Mr. Mayerson that was dated May the 19th of '98?

23 A I don't have a copy of that here.

24 Q That's Exhibit 15, if it's in front of you,

25 sir.
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1 A I'm not familiar with this, no, sir.

2 MR. MYERS: Thank you very much.

3 MR. HUCKABEE: No questions, Your Honor.

4 REDIRECT EXAMINATION

5 BY MR. MAYERSON:

6 Q Sir, I'm going to show you what's been marked

7 as Exhibit 5. I want you to tell me if you can recognize

8 that document?

9 A Yes, sir, I recognize it.
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10 Q What is it?

11 A It's a Blue Ribbon Repair Service Agreement.

12 Q Is that the contract between the repair shop

13 and Nationwide?

14 A It's an agreement between Nationwide and the

15 shops, correct.

16 Q And when was that first circulated in

17 Pennsylvania?

18 MR. COHEN: Objection. Beyond the scope.

19 THE COURT: Overruled. Answer the question.

20 THE WITNESS: When I came to work with Nationwide.

21 THE COURT: Just answer the question. When was it

22 first circulated?

23 THE WITNESS: I have no idea.

24 MR. MAYERSON: I'd like permission to cross-examine

25 this witness.
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1 THE COURT: Yes, you may.

2 CROSS-EXAMINATION

3 BY MR. MAYERSON:

4 Q Is it not true, sir, that I took your

5 deposition as an employee of Nationwide in this matter on

6 June 28th of 2001? Do you recall that?

7 A Yes, sir.

8 Q Isn't it true that I asked you --

9 THE COURT: No. No. No. Let's not -- we are in the

10 third day of trial. If you don't know how to do it by this
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11 time, I don't know what else to do except ask the questions

12 myself.

13 BY MR. MAYERSON:

14 Q Sir, let me ask you a question first. Do you

15 know whether or not any blue ribbon repair guidelines or

16 documents of any kind whatsoever were circulated to any

17 repair shop in Pennsylvania prior to 1997?

18 A I'm not aware of any, no.

19 Q As far as you know it was a verbal handshake

20 type agreement prior to that?

21 A To the best of my knowledge, yes, sir.

22 Q Wasn't your job to go around to the repair

23 shops and do reinspections in and around 1996?

24 A No, sir.

25 Q You didn't do reinspections?

597

1 A No, sir.

2 Q Did you fill out monthly performance

3 evaluations of the repair shops?

4 A In 1996.

5 Q Did you ever do random inspections at repair

6 shops?

7 A During my career with Nationwide, yes, sir, I

8 did.

9 Q What time period was that?

10 A Sometime in probably -- let's see, December --
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11 probably around March of '97 somewhere in that time period.

12 That's vague because I don't -- I didn't keep track of what

13 job I was doing at that particular time.

14 Q You knew that Mike Grumbein that you replaced

15 him as the property damage specialist in July of '96?

16 A It's impossible.

17 Q Excuse me?

18 A It was impossible for me to replace him as a

19 PDS in 1996.

20 Q But he did testify to that.

21 MR. COHEN: Objection.

22 THE COURT: Overruled. Answer the question.

23 BY MR. MAYERSON:

24 Q Were you here for his testimony?

25 A No, sir.
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1 Q All right. Do you know who replaced him then?

2 A Who replaced who?

3 Q Mr. Grumbein when he left his position in July

4 of '96, two months before this accident, who replaced him as

5 the property damage specialist that supervised blue ribbon

6 operations at Defendant, Lindgren?

7 A Again, I don't recall in 1996.

8 Q It wasn't you?

9 A I don't recall who would have replaced him. I

10 don't think we had PDS's at that time. They were not called

11 PDS's.
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12 THE COURT: Who replaced him? Who did his job?

13 THE WITNESS: The only --

14 THE COURT: Did that position just disappear?

15 THE WITNESS: We had a lot of changes. The only

16 thing I can, person I could think of might have been in a

17 position at that time might have been Doug Leen [phonetic].

18 I'm not sure if he had been hired into the program at that

19 time.

20 BY MR. MAYERSON:

21 Q Sir, weren't you notified of the total loss

22 appraisal on September 10th, 1996?

23 A You are talking about in the log notes?

24 Q I'm talking about in reality. Were you

25 notified of total loss appraisal on September 10th, 1996?
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1 A I was notified of a potential total loss,

2 yeah, that they were going to go out and look at the vehicle

3 to see if it was repairable or totaled.

4 Q On September 10th, 1996?

5 A If that's the date of the --

6 Q Didn't you go out after that and look at this

7 vehicle after September 10th, 1996?

8 A No, sir.

9 Q Wasn't it standard blue ribbon procedure for

10 the body shop to notify of a total loss appraisal?

11 A To notify the person that was reinspecting the
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12 shop, correct.

13 Q Right. Wasn't it standard blue ribbon

14 procedure for Nationwide to then go out to the shop?

15 A Correct.

16 Q And so are you telling me --

17 MR. COHEN: This is not only beyond my

18 cross-examination, but I don't want his initial direct.

19 THE COURT: At this point, all of the rules are down

20 the drain.

21 MR. COHEN: Okay.

22 THE COURT: We are all over the place here. We've

23 been all over the place for the last day. Try to get all of

24 the testimony in before Sunday. Go ahead.

25 BY MR. MAYERSON:

600

1 Q Sir, it was standard blue ribbon procedure for

2 you to go out and inspect vehicles when it was a total loss

3 appraisal, correct?

4 A For someone in the operation, correct.

5 Q And in this instance you didn't do it is that

6 what you are telling me?

7 A It wasn't my function to do that at that time.

8 Q Didn't you supervise? You were either a

9 property damage specialist or you managed them in September

10 of '96, correct?

11 A I was a blue ribbon claims manager in

12 September of '96. I was working in Harrisburg in the

R. 1297a



13 centralized operation. I was not in the field during

14 reinspections at that time.

15 Q So you are telling me that nobody went out on

16 this within 10 days after you got this total loss warning,

17 that nobody from Nationwide went out to look at this total

18 loss vehicle?

19 A No, sir, that's not what I'm telling you. You

20 are asking me if I did, and I'm telling you I did not. It

21 was not me who reinspected the vehicle.

22 Q Who did then?

23 A I believe Doug Witmer.

24 Q Well that was 10 days later. I'm talking

25 right after September 10th, 1996?
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1 A I don't have any records that would tell me

2 who did or if they even did, none that I'm aware of.

3 Q So you were the blue ribbon manager in

4 September of '96. You supervised the property damage

5 specialist, correct?

6 A I supervised the operation, correct, of the

7 blue ribbon operation.

8 Q Just so I'm clear on your testimony. You are

9 saying you were unaware of any written guidelines or anything

10 that was supplied to any repair shop in Pennsylvania prior to

11 1997?

12 A Correct.
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13 Q That's your testimony?

14 A Uh-huh.

15 Q The document that I handed you earlier, can

16 you identify what the cover page is?

17 THE COURT: What document? Is it an exhibit?

18 MR. MAYERSON: Exhibit 5.

19 THE COURT: Give him the exhibit.

20 THE WITNESS: Exhibit 5?

21 MR. MAYERSON: I am sorry. It's dated March 22nd,

22 1996 to Herb Motors.

23 BY MR. MAYERSON:

24 Q It encloses a copy of the blue ribbon service

25 agreement, right?
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1 A Correct.

2 Q And you are aware that or are you now aware at

3 this time that there is blue ribbon agreements done back to

4 '92?

5 A Sir, I went to work for Nationwide in June of

6 '96. I had no knowledge of what they did prior to my

7 employment.

8 Q Who -- this -- you took over your position you

9 were not supplied any claim manuals or any documents or

10 anything on how the program ran?

11 A Not when I took over, no.

12 Q Is -- did you get a new office?

13 A No. I had to use other people's desks and
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14 computers and things until for the first month I was there.

15 Q How about after the first month?

16 A I don't know. At some point in time I ended

17 up with a cubicle probably around August, maybe even July.

18 Q I just want you to look at this document and

19 tell me whether you've ever seen that before.

20 MR. COHEN: May I see that document?

21 MR. MAYERSON: Sorry. My fault.

22 MR. COHEN: Has this been marked as an exhibit?

23 MR. MAYERSON: No.

24 MR. COHEN: We are going to object. Your Honor has

25 made a ruling on from 1992 to another body shop.
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1 MR. MAYERSON: It is to a Berks County repair shop.

2 THE COURT: What are you trying to do? Are you -- do

3 you want it admitted into evidence? Are you going to try?

4 If so, mark it as an exhibit. Then we will deal with it.

5 THE COURT: All right. Members of the Jury, I'm way

6 beyond your recess time. Let's have a recess for 10 minutes

7 or so. Please don't discuss the case among yourselves.

8 (Letter of 10/02/92 - marked for

9 identifications as Exhibit No. 18.)

10 (Whereupon, the jury left the courtroom at 10:41

11 a.m.)

12 (Whereupon, a recess was taken.)

13 (Whereupon, the jury entered the courtroom at 10:55
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14 a.m.)

15 BY MR. MAYERSON:

16 Q Mr. Stitzel, regarding the document that I

17 previously supplied to you did you have an opportunity to

18 take a look at that?

19 A Exhibit 5?

20 Q Yes, sir. No, 18.

21 A I never got 18. Okay. I'm ready.

22 Q Does that refresh your recollection as to ever

23 seeing any written guidelines that predated 1997?

24 A I never saw one, no, sir.

25 Q You were hired in June of '96; is that
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1 correct?

2 A Yes, sir.

3 Q You were hired to manage blue ribbon

4 operations for the State of Pennsylvania?

5 A Correct.

6 Q At no time you never saw any written guideline

7 or anything that was supplied to repair shops before it was

8 circulated prior to 1997?

9 A No, sir.

10 Q And the Berg repairs were complete in January

11 or actually December of '96, right?

12 A To the best of my knowledge, yes, sir.

13 Q To the best of your knowledge no blue ribbon

14 documents would be relevant to this matter?
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15 MR. COHEN: Objection.

16 THE WITNESS: Any documents I'm aware of, no.

17 THE COURT: Overruled.

18 BY MR. MAYERSON:

19 Q Sir, I'm looking at a claim log note of

20 December 4th, 1997 on Page 9 of the claim log.

21 THE COURT: What page?

22 THE WITNESS: 9?

23 BY MR. MAYERSON:

24 Q 0009.

25 A Okay.
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1 Q That's an entry from Beverly Carlson, is that

2 right?

3 A The top one, yes, sir.

4 Q And it says, I called Ron and gave him this

5 information and he wants me to keep the paper file at my desk

6 so we know where everything is.

7 A Correct.

8 Q Is that Ron -- is that you, Ron?

9 A Yes, sir.

10 Q Mr. Stitzel?

11 A Yes, sir.

12 Q You needed to know where everything was at; is

13 that correct?

14 A Pardon me?
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15 Q You needed to keep track of where everything

16 was at in the file?

17 A I don't know that necessarily meant that.

18 It's in case we needed to get any information that was

19 forwarded to you or any information pertinent to this

20 particular vehicle we needed.

21 Q An appraisal dated September 10th, 1996, was

22 there one there?

23 A I don't know.

24 Q Were there photographs of the vehicle there?

25 A I don't know.
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1 Q Was -- is everything -- the only thing you

2 sent me was an appraisal dated September 20th, 1996. I'm

3 just wondering what everything is?

4 MR. COHEN: Objection. Argumentative.

5 THE COURT: Overruled.

6 THE WITNESS: Whatever we had that was pertinent to

7 that file I wanted kept by Bev. I didn't go check the file

8 to find out what was there, but anything that had to do with

9 that file I wanted her to have access so it was access to

10 whoever needed it.

11 BY MR. MAYERSON:

12 Q Did it matter that I had been requesting that

13 information for well over a month at this point?

14 MR. COHEN: Objection.

15 THE COURT: Overruled.
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16 THE WITNESS: Yes, sir, it did.

17 BY MR. MAYERSON:

18 Q And, sir, why didn't you just supply it to me?

19 I don't understand.

20 MR. COHEN: Objection.

21 THE COURT: Overruled.

22 THE WITNESS: It was supplied to you to the best of

23 my knowledge. I mean we set up a system in place because of

24 your inquiries or this particular claim had not been

25 responded to so we set a system in place. Bev would be the
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1 contact person; that all of the correspondence would go

2 through her; and all of the paperwork she would have it; and

3 anybody needed it would be accessible; and we wouldn't have

4 to worry about delays.

5 Q Delays like when I wrote on November 3 and no

6 one answered back to me and I had to write back on December

7 2nd?

8 A I would assume that --

9 Q Claim log December 2nd do you recall a

10 conversation you and I had?

11 A Yes, sir.

12 Q You never sent me a confirming letter did you?

13 A Not that I'm aware of, no, sir.

14 Q You never sent anything to me saying Mr.

15 Mayerson this is to confirm our agreement that you don't want
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16 Nationwide to do anything?

17 A I had never sent you a letter, no, sir.

18 Q Didn't I tell you during that conversation

19 that the Bergs were not interested in suing Nationwide?

20 A Not that -- I don't recall that. I don't

21 recall that you wanted to handle it between you and Lindgren.

22 Q All I was requesting from Nationwide was a

23 copy of all repair documents including photographs because it

24 appeared Lindgren committed repair fraud, isn't that what I

25 told you?
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1 A I recall, yes, sir.

2 Q Isn't it true that I specifically told you

3 that we expected Nationwide not to interfere with our efforts

4 against Lindgren?

5 A Correct.

6 Q And that we expected Nationwide to be on our

7 side in this matter and we trust all repair documents and

8 photographs would be supplied, isn't that true?

9 A Okay.

10 Q And isn't it true that we wanted Nationwide to

11 immediately purchase the vehicle pursuant to either the

12 insurance contract or the blue ribbon guarantees and that we

13 were offering Nationwide an opportunity to inspect the

14 vehicle, if an inspection was necessary, prior to honoring

15 the claim? Isn't that true, Mr. Stitzel?

16 A This is in, what, in April?
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17 Q This is our December 2nd conversation.

18 A I don't recall you asking us to purchase the

19 vehicle. At the time that you sent me the letters you did

20 not want us to get involved at all until you sent us the

21 April 22nd letter.

22 Q The Bergs needed a replacement vehicle.

23 Didn't I tell you?

24 A Not that I recall.

25 Q You were aware -- aware that the Bergs went

609

1 out and purchased a vehicle approximately three months after

2 our conversation of December 4th?

3 A No, sir.

4 Q Isn't it true that the only reason I agreed

5 with you that Nationwide didn't have to inspect the vehicle

6 on that date was you told me it wouldn't be necessary because

7 Lindgren would honor the claim?

8 A I never told you that.

9 Q Or Lindgren would supply a replacement vehicle

10 at least?

11 A I never told you that.

12 MR. MAYERSON: Thank you, sir. No further questions.

13 THE COURT: Any further questions?

14 RECROSS EXAMINATION

15 BY MR. COHEN:

16 Q Mr. Stitzel, that document, Exhibit number 2,
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17 in front of you Pennsylvania Best Claims Practices Manual.

18 A Correct.

19 Q At any time during the handling of the Bergs'

20 claim or your involvement in this claim have you ever seen

21 that document? Did you ever refer to it, or did you ever use

22 it?

23 A No, sir.

24 Q One final question. Are you employed by

25 Nationwide now?
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1 A No, sir.

2 MR. COHEN: Thank you.

3 THE COURT: Hold on a second. Let's go back to this

4 Exhibit number 18, which is a letter from Nationwide to Herb

5 Motors.

6 THE WITNESS: Okay.

7 THE COURT: Obviously you were not an employee of

8 Nationwide in October 1992 is that what you said?

9 THE WITNESS: Correct.

10 THE COURT: All right. However, this obviously is a

11 letter from Nationwide and it is signed by district claims

12 manager, Jack Mengel?

13 THE WITNESS: Yes, sir.

14 THE COURT: Do you see that there?

15 THE WITNESS: Yes, sir, I do.

16 THE COURT: Do you know Jack Mengel?

17 THE WITNESS: To the best of my knowledge, he wasn't
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18 employed at Nationwide when I started.

19 THE COURT: Do you know who Jack Mengel is?

20 THE WITNESS: No, sir.

21 THE COURT: Never heard of him?

22 THE WITNESS: No, sir.

23 THE COURT: Okay.

24 CROSS-EXAMINATION

25 BY MR. MYERS:
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1 Q Mr. Stitzel, do you have Exhibit 7 in front of

2 you? That's Mr. Mayerson's letter to Mr. Witmer, November

3 3rd, 1997?

4 A Yes, sir, I do.

5 Q In the first line of that letter he talks

6 about a claim arising out of faulty repair work, am I

7 correct?

8 A Correct.

9 Q He is not talking about fraud as he just

10 suggested in his question did he?

11 A Pardon me?

12 Q He didn't talk about fraudulent repairs did

13 he?

14 A No, sir.

15 Q Can you look at Exhibit 11, sir? That's the

16 letter to you dated April 22nd of '98.

17 A Okay.

R. 1308a



18 MR. MYERS: No question. That's all.

19 THE COURT: Anything further? Thank you very much.

20 You may step down. Next witness.

21 MR. MAYERSON: Next witness will be Doug Joffred.

22 I am sorry, if I may call Mr. Wenrich. He will be much more

23 brief. Than he can leave.

24 THE COURT: All right.

25 RICHARD WENRICH, sworn.
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1 THE CLERK: State your name and address for the

2 record.

3 THE WITNESS: Richard Wenrich, W-E-N-R-I-C-H. I live

4 at 39 East --

5 THE COURT: Speak up.

6 THE WITNESS: I have a cold. I will try to.

7 THE COURT: Shout then.

8 THE WITNESS: 39 East Court Boulevard, West Lawn,

9 19609.

10 DIRECT EXAMINATION

11 BY MR. MAYERSON:

12 Q Mr. Wenrich, am I pronouncing your name

13 correctly?

14 A Wenrich.

15 Q Tell me who your employer is?

16 A Lindgren Chrysler.

17 Q How long have you been employed by them?

18 A Approximately 12 years, 13 years.
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19 Q And are you the gentleman that did most of the

20 repair work on the Berg vehicle?

21 A Yes.

22 Q Do you have a specific recollection of the

23 repair work you performed?

24 A For the most part it has been eight years.

25 Q Do you recall cutting the fan shroud?
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1 A Yes, I do.

2 Q Why did you cut the fan shroud?

3 A Several reasons. It could have been very

4 small tolerance in there. The core support could have been

5 slightly off or the part itself could have been malformed.

6 It's a plastic part.

7 Q Could it have been that you didn't measure the

8 frame properly before you started putting parts on?

9 A No.

10 Q Didn't you only use a tape measure when you

11 were trying to measure the frame instead of the proper

12 equipment?

13 A Tape measure designed for framework and

14 specifically a tran gauge.

15 Q You used a tran gauge and a tape measure?

16 A Right.

17 Q And is that what you used to establish the

18 width from center line and the height. Could you explain to
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19 the jury what the width and the height from data plain?

20 A Width from center line, the width of the

21 vehicle from the center of the vehicle either side. The data

22 plain would be the height of the vehicle from the ground.

23 Q You need to know that in order for the vehicle

24 to be restored to its original specifications?

25 A Yes.
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1 Q Isn't it true that you would use a chief easy

2 in order to accomplish getting the vehicle into its proper

3 specification you would use a chief easy liner machine with a

4 dedicated measuring system which is a universal measuring

5 system?

6 A Yes --

7 MR. MYERS: Objection.

8 THE COURT: Answer the question.

9 BY MR. MAYERSON:

10 Q The only thing you had to use was a tape

11 measure and a tran gauge?

12 A Yes.

13 Q Was the chief easy liner available at your

14 facility on September 4th, 1996?

15 A No.

16 Q Was it available in the industry?

17 A Yes, it was available.

18 Q Is that what they had at K.C. Auto Body?

19 A As far as I know. I'm not sure what their
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20 equipment was.

21 Q Now aside from the problems with your

22 equipment there was also you were limited in your expertise,

23 were you not?

24 A No.

25 Q Isn't it true that this was the first vehicle
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1 that you ever worked on to this extent?

2 A No.

3 Q Would you turn to Page 117?

4 A Okay.

5 Q Have you had an opportunity to review that,

6 sir? Page 117, Line 6 through 8.

7 THE COURT: Of his deposition?

8 MR. MAYERSON: Yes. I am sorry.

9 BY MR. MAYERSON:

10 Q Would you identify that document, sir?

11 THE COURT: All right. We know it's his deposition.

12 Do you want him to read the whole page or what?

13 MR. MAYERSON: Just Line 6 through 8, sir.

14 THE COURT: To yourself.

15 THE WITNESS: Uh-huh.

16 BY MR. MAYERSON:

17 Q Would you like to change -- does that refresh

18 your recollection, sir?

19 A Yes. Uh-huh.
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20 Q And do you agree now that this was the first

21 vehicle you worked under to this extent?

22 A No, sir. I clarified that further down. It

23 was the first Jeep Grand Cherokee that I worked on to that

24 extent.

25 THE COURT: You clarified it later on in your
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1 deposition?

2 THE WITNESS: Yes, Your Honor.

3 MR. MAYERSON: Okay. Thank you, sir. No further

4 questions.

5 CROSS-EXAMINATION

6 BY MR. COHEN:

7 Q You agree don't you, Mr. Wenrich, that that

8 vehicle was a repairable vehicle?

9 A Yes.

10 Q Everything that Nationwide paid for that

11 vehicle was sufficient to repair that to its present

12 condition?

13 A Yes.

14 Q Nationwide didn't direct you --

15 MR. COHEN: Do you have an objection?

16 MR. MAYERSON: No.

17 BY MR. COHEN:

18 Q Nationwide didn't tell you to repair or not

19 repair the vehicle in any particular way?

20 A No.
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21 Q And that nothing that was repaired on this

22 vehicle -- let's rephrase that. Nothing was repaired that

23 shouldn't have been repaired, isn't that right?

24 A No.

25 Q And it's true isn't it that you didn't have
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1 any responsibility for discussing any of this with Nationwide

2 representatives?

3 A No.

4 Q You never did?

5 A No.

6 Q You never spoke to anyone from Nationwide with

7 regard to the Berg claim?

8 A No, sir.

9 Q In your opinion this vehicle was not a total

10 loss?

11 A No, it was not.

12 MR. COHEN: Nothing further. Thank you.

13 CROSS-EXAMINATION

14 BY MR. MYERS:

15 Q Mr. Wenrich --

16 THE COURT: Just a second. Do you know what they

17 mean when they talk about a total loss?

18 THE WITNESS: Yes, I do. The vehicle would not be

19 worth -- I am sorry. The value of the vehicle -- the value

20 of the repairs would exceed the value of the vehicle.
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21 THE COURT: Mr. Myers.

22 CROSS-EXAMINATION

23 BY MR. MYERS:

24 Q Mr. Wenrich, you knew that the vehicle had

25 been sent out to K.C. Auto Body because they have the chief
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1 system; is that correct?

2 A That's correct.

3 Q When it came back was it in a position to

4 begin the repair?

5 A The engine had to be pulled first.

6 Q When it came back from K.C.?

7 A Oh, yes. When it came back, yes.

8 Q I am sorry. I wasn't clear. And then you

9 began the repair process, am I correct?

10 A Yes.

11 Q Did you install the parts that were required

12 to be installed?

13 A Yes, I did.

14 Q Were you here when Mr. Wert testified that

15 there were piles of new parts that were thrown into the

16 dumpster by you?

17 A Yes.

18 Q Did that ever happen?

19 A No.

20 Q Mr. Wenrich, when you completed this project

21 did you believe that it was appropriately complete?
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22 A Yes.

23 Q Were you ever part of a circus in getting this

24 engine back into the vehicle itself?

25 A No. After it went over to the service
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1 department I wasn't called over for anything.

2 Q So service was responsible for installing the

3 engine; is that correct?

4 A That's correct.

5 MR. MYERS: Thank you. Those are all of the

6 questions I have.

7 MR. HUCKABEE: No questions, Your Honor.

8 THE COURT: Anything further?

9 MR. MAYERSON: No, Your Honor.

10 THE COURT: Okay. Thank you very much. You may step

11 down. Next witness.

12 DOUGLASS JOFFRED, sworn.

13 THE CLERK: State your name and address for the

14 record.

15 THE WITNESS: Douglass Joffred, Sr., J-O-F-F-R-E-D,

16 114 West Summit Street, Mohnton, PA, 19540.

17 DIRECT EXAMINATION

18 BY MR. MAYERSON:

19 Q Thank you for coming, Mr. Joffred. Can you

20 tell me what your position is with Defendant, Lindgren?

21 A Body shop manager.
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22 Q How long have you been the body shop manager?

23 A I think 16 years.

24 MR. COHEN: I can't hear you.

25 THE WITNESS: Sixteen years now.
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1 BY MR. MAYERSON:

2 Q Sir, are you familiar with the facts of this

3 case?

4 A Pretty much so, yeah.

5 THE COURT: Keep your voice up.

6 BY MR. MAYERSON:

7 Q Do you understand on March 20th -- do you

8 remember the deposition that we took in April of '98, the

9 first deposition in this matter?

10 A Somewhat, yes.

11 Q Are you aware that shortly after that

12 deposition on March 20th, 1998 the Defendant, Lindgren, filed

13 for default judgment against Plaintiffs, Bergs?

14 A I would say so, yes.

15 Q And is it your understanding that that was so

16 that this, if the Bergs didn't file a complaint, that this

17 matter would go away?

18 A I don't understand the question.

19 Q In other words, Lindgren was asking us to file

20 our complaint --

21 MR. MYERS: Objection, Your Honor.

22 THE COURT: Overruled.
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23 THE WITNESS: Could you repeat that?

24 BY MR. MAYERSON:

25 Q Lindgren was asking the Bergs to file their
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1 complaint and had done so through legal channels specifically

2 filing a motion for a notice of default judgment.

3 A That I wouldn't know.

4 Q Mr. Joffred, are you a licensed appraiser

5 today?

6 A Yes.

7 Q Did you have a license to appraise the Bergs'

8 loss when you appraised the Bergs' loss?

9 A No.

10 Q You were unlicensed at that time?

11 A Correct.

12 Q Are you familiar today with Pennsylvania's

13 Appraisers Act and Insurance Regulations applicable thereto?

14 A Somewhat, yes.

15 Q And it was necessary for you to be familiar

16 with them in order --

17 THE COURT: Excuse me. Mr. Joffred, you really have

18 to speak up. I mean these people -- it's not easy to hear in

19 this big courtroom. All right.

20 THE WITNESS: Okay.

21 BY MR. MAYERSON:

22 Q It was necessary for you to be familiar with
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23 the Act and the regulations in order to secure your appraiser

24 license, correct?

25 A Yes. At the time of the testing, yes.
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1 Q So when you are tested you have to know that

2 stuff, right?

3 A Yes.

4 Q What I'd like to know is were you familiar

5 with the contents of the Appraisers Act and the Regulations

6 when you appraised the Bergs' loss in September of '96 even

7 though you were not a licensed appraiser?

8 A I don't recall if I had seen that at all

9 before then.

10 Q You agree that you telephoned Nationwide on

11 September 10th, 1996 and advised the people at Nationwide

12 that you had an appraisal and photographs of the damage,

13 correct?

14 A Yes.

15 Q And you admit that you told Nationwide the

16 vehicle was a total loss, correct?

17 A I said to me it appeared to be a total loss.

18 Q And you were the assigned appraiser, correct?

19 A Correct.

20 Q And you also told Nationwide you would forward

21 your estimate and photos on September 10th, 1996, correct?

22 A I would say so, yes.

23 Q And would you also say that --
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24 THE COURT: Not so fast. All right. This court

25 reporter is getting tired. Just take it easy.
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1 BY MR. MAYERSON:

2 Q Would it also be normal for you to have

3 forwarded your estimate and photos after you told Nationwide

4 you would?

5 A Yes.

6 Q How many photographs did you take?

7 A I wouldn't remember that.

8 Q It would be way more than two, wouldn't it?

9 A Yes, different angles of the car.

10 Q And basically you got to support all of the

11 damage. You've got to get a photograph of each part of the

12 damage to support the appraisal?

13 A Correct.

14 Q Isn't that the way the blue ribbon repair

15 program operated?

16 A Yes.

17 Q Showing you Exhibit 4. Do you recognize those

18 photographs?

19 A They appear to be the Berg car.

20 Q Do you know whether those are polaroids or

21 digital pictures?

22 A I would say they would be polaroids. We

23 didn't have digital at that time.

R. 1320a



24 Q You are getting at the point I want to know

25 did you take those pictures or did Mr. Witmer or did some
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1 other employee of Nationwide or Lindgren, if you know?

2 A I don't remember.

3 Q Are you saying that you were digital at that

4 time?

5 A We weren't, no.

6 Q All right. So that might be two of the

7 pictures that you took?

8 A It could be, but I would have took more than

9 that because this is after the vehicle was torn apart. I

10 would have had to show original damage first.

11 Q What did you do with those photographs?

12 A Forwarded them to Nationwide.

13 Q Did you keep copies for yourself?

14 A No.

15 Q Do you know what happened to the appraisal

16 dated September 10th, 1996 or earlier?

17 A What happened to it?

18 Q Yeah, I have never seen a copy of it. I'm

19 just wondering if you have any idea where it might be?

20 A I don't know.

21 THE COURT: Just a second. Where what might be?

22 MR. MAYERSON: Appraisal dated September 10th, 1996,

23 the one that is referenced in the claim log.

24 THE COURT: I thought you said April 10th. Sorry.
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25 THE WITNESS: The original copy you mean?
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1 BY MR. MAYERSON:

2 Q Yes?

3 A I don't know. When I was asked to get all of

4 this stuff together mine was missing. And when I had to

5 reprint it it would come up a different date, the date I

6 printed it.

7 Q Where did you keep it?

8 A In my file cabinet.

9 Q In your filing cabinet?

10 A Yes.

11 Q Is that one of the places where Nationwide

12 would have routine access to?

13 A Yes.

14 Q Isn't it true that you would make notes on the

15 appraisal as the repairs progressed?

16 A Yes.

17 Q And you were required by state law to sign the

18 appraisal prior to submitting it to the insurance company,

19 correct?

20 A Yes.

21 Q Did you do that, sign the appraisal before you

22 submitted it?

23 A I don't know. The one they would get would go

24 through the computer.
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25 Q At this point on September 10th, 1996 it was
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1 your opinion as the assigned appraiser that this vehicle was

2 a total loss, correct?

3 MR. COHEN: Objection. Asked and answered. He

4 answered that question already that it appeared to be.

5 THE COURT: Overruled. Slow down if you are reading

6 your questions, which you are doing again, which is fine, but

7 then you go fast. Okay. All right.

8 If it is any significance, I think you want the jury

9 to hear your question and understand the question. And,

10 secondly, the court reporter has to get all of this into the

11 record accurately. Go ahead.

12 THE WITNESS: I am sorry. Could you repeat that?

13 BY MR. MAYERSON:

14 Q At this point in time specifically on

15 September 10th, 1996 it was your opinion as the assigned

16 appraiser that this vehicle was a total loss, correct?

17 A No.

18 Q You admit, don't you, that the whole body was

19 twisted and it was just one of those situations that just

20 shouldn't be repaired, correct?

21 A No.

22 Q Mr. Joffred, could you identify this document

23 for me or tell me if you recognize it? It's your deposition.

24 A Yeah, it's my deposition.

25 Q I would like to refer you to Page 35 --
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1 MR. MYERS: Which deposition?

2 MR. MAYERSON: 2002.

3 THE COURT: What's the date?

4 MR. HY MAYERSON: July 2nd, 2002, Your Honor. July

5 2nd, 2002.

6 THE COURT: Do you want him to read the whole page or

7 lines?

8 MR. MAYERSON: Once you've read it to yourself.

9 THE COURT: The whole page?

10 MR. MAYERSON: Lines 2 through 13 -- 7.

11 THE WITNESS: You want to know if I recall that?

12 THE COURT: Does it refresh your recollection?

13 THE WITNESS: Yes.

14 THE COURT: I assume as to whether or not he was of

15 the opinion that it was a total loss, is that right?

16 MR. MAYERSON: Correct.

17 THE COURT: Okay.

18 BY MR. MAYERSON:

19 Q As to whether or not you said the whole body

20 was twisted and it was one of those situations that just

21 shouldn't be repaired?

22 THE COURT: What's the question?

23 BY MR. MAYERSON:

24 Q Was it your opinion at least when I took your

25 deposition that this was a structural total loss?
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1 A At the appearance of it, yes.

2 Q And that was -- you had already gotten into it

3 at that point, right, you had torn it apart? I'm referring

4 to Line 2.

5 A Yes.

6 Q You said structural total loss and you said

7 the whole body is twisted, right?

8 A Correct.

9 Q And do you agree with that today, or do you

10 disagree with that today?

11 A I agree.

12 Q And you told that to Nationwide, correct?

13 A I told Nationwide what?

14 Q What we just talked about.

15 THE COURT: No. Now come on now.

16 BY MR. MAYERSON:

17 Q Did you tell Nationwide that you thought it

18 was a structural total loss because the frame was twisted?

19 A Yes.

20 Q Could you explain to the jury what a

21 structural total loss is?

22 A It would be a vehicle that was damaged to the

23 point that no matter what it took to fix it it shouldn't have

24 been fixed.

25 Q That is, in fact, supported by the insurance
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1 regulations or the Appraisers Act, correct?

2 A I don't remember.

3 Q I'm showing you what has been stipulated to by

4 the parties as the regulations to the Appraisers Act. I'd

5 like to refer you to Section F(1) where they talk about the

6 standards for total loss vehicles. Does that not support

7 your position that a vehicle can be a total loss regardless

8 of the cost of repairs specifically that if the appraiser

9 feels it cannot be restored?

10 A Yes.

11 Q That's what it says, right?

12 THE COURT: Did you answer that, sir?

13 THE WITNESS: Yes, I said.

14 THE COURT: You are familiar with that language?

15 THE WITNESS: Yes.

16 BY MR. MAYERSON:

17 Q Sir, isn't it true that you changed your

18 appraisal decision only after meeting with Nationwide?

19 MR. COHEN: Objection.

20 THE COURT: Overruled.

21 THE WITNESS: That I changed my opinion?

22 BY MR. MAYERSON:

23 Q Yes?

24 A Yes.

25 Q Sir, at this time were you working for
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1 Nationwide, or were you working for the Bergs?

2 A Working for Nationwide.

3 Q Didn't you tell me -- isn't it true that you

4 were the Bergs appraisal -- you were the Bergs assigned

5 appraiser?

6 A The estimator, yes.

7 Q Now you also admit you had an arrangement with

8 Nationwide whereby Nationwide would refer you collision

9 repair business in exchange for that referral of business?

10 You would agree to appraise insured losses at confidential

11 discounts, correct?

12 MR. COHEN: Objection.

13 THE COURT: Overruled.

14 THE WITNESS: Yes.

15 BY MR. MAYERSON:

16 Q And part of those confidential discounts

17 included a $2 per hour labor rate discount, correct?

18 A I think so. At that point, yes.

19 Q And a 10 percent discount on OEM parts?

20 A Correct.

21 Q Those are new parts?

22 A Correct.

23 Q And you were also required to use automated

24 appraisal software which was designed to remove some of your

25 decision making, correct?
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1 A I don't understand that question.

2 Q Did you use the -- were you required to use

3 automated appraisal software?

4 A Yes.

5 Q Does that software automatically select lower

6 repair period times, or did it select how long it was going

7 to take you, repair procedures?

8 A No, it was standard times and labor times.

9 Q Were programmed into it, correct?

10 A Correct.

11 Q You admit that 40 percent of your business

12 came from Defendant, Nationwide, in 1996, correct?

13 A Correct.

14 Q And despite this lawsuit and everything that

15 we've learned or that we allege Lindgren is still a blue

16 ribbon facility, correct?

17 A Correct.

18 Q In fact, you were never ever suspended from

19 the program, were you?

20 A No.

21 Q You weren't even reprimanded?

22 THE COURT: Slow down. Slow down. Slow down.

23 BY MR. MAYERSON:

24 Q You were not reprimanded either?

25 A No.

632

R. 1328a



1 Q Mr. Joffred, do you remember when Michael

2 Grumbein requested your appraisers license information?

3 A No.

4 Q Were you here for his testimony?

5 A No.

6 Q No?

7 A Was that Monday?

8 Q That was the first witness that we called to

9 the stand.

10 A No, I wasn't here.

11 Q Okay. You got your appraiser license in

12 December of '96, correct?

13 A I don't know for sure, no.

14 Q Mr. Joffred, now that you are a licensed

15 appraiser you put your appraisers license on the front page

16 of every appraisal you write don't you?

17 A Yes.

18 Q And that's required by state law, correct?

19 A Yes.

20 Q Isn't it true that prior to December of '96

21 you had been appraising insured losses at Nationwide's

22 request without an appraisers license for several years?

23 A Correct.

24 Q And every time one of those appraisals you

25 wrote did not contain your appraisers license number as
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1 required by state law, correct?

2 MR. COHEN: Objection as to required by state law.

3 THE COURT: Yes, I think that he is not a lawyer.

4 You can't ask him that question. That's argument. You have

5 the statute and regulations. You can argue that to the jury.

6 Strike that and ask another question.

7 BY MR. MAYERSON:

8 Q Do you agree that you likely wrote hundreds of

9 appraisals without your license during this time period?

10 MR. MYERS: Objection. It is not relevant.

11 THE COURT: Overruled.

12 THE WITNESS: Yes.

13 BY MR. MAYERSON:

14 Q And every one of those blue ribbon appraisals

15 were referred to you by Nationwide, correct?

16 A Every one of the blue ribbon --

17 MR. COHEN: Your Honor, I'm going to request a

18 sidebar at this time.

19 THE COURT: All right.

20 (Whereupon, the following discussion occurred at

21 sidebar.)

22 MR. COHEN: We filed a motion in limine with regard

23 to the -- we filed a motion in limine with regard to the

24 applicability of the Pennsylvania Appraisers Act to body shop

25 -- we made very detailed argument based on the statute it
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1 does not apply to body shop personnel. We don't have a

2 lawyer here to testify to that statute.

3 He is making the implication this guy should have

4 been licensed, and this is exactly what we were afraid of in

5 our motion in limine. We need a ruling from the Court. He

6 is going to plant the thought in the jury's head that this

7 guy had to have his license, and he didn't. And he was

8 sitting there doing estimates for Nationwide. He was not

9 required under law.

10 THE COURT: Are you suggesting that to the jury? Are

11 you going to argue that to the jury?

12 MR. MAYERSON: The Act?

13 THE COURT: Yes or no?

14 MR. MAYERSON: Yes. Absolutely.

15 MR. COHEN: I request --

16 MR. MAYERSON: I don't agree with what he said. The

17 Act is clear. It just -- read it. Everybody who is assigned

18 --

19 THE COURT: Get it over here, and we will see what it

20 says.

21 MR. COHEN: I'd like you to review our motion in

22 limine.

23 THE COURT: All right. Did you file a response to

24 his motion in limine?

25 MR. MAYERSON: Yes, sir.
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1 THE COURT: Okay. Can't you ask him other questions

2 without making a reference to the regulations at this point

3 and maybe we will do that over the recess?

4 MR. MAYERSON: If I can argue once you rule on it I

5 can argue what is in the Act and raise it later. I can do

6 that.

7 MR. COHEN: I'd like a ruling on my motion, and I'd

8 like the jury to be instructed that the Act does not apply to

9 that.

10 THE COURT: I'm not about to instruct the jury with

11 regard to that now. If you want an argument over it we will

12 discuss it and we will go over it and decide what we are

13 going to do. There has been so much in this case with regard

14 to regulations. This is the first time that you raised the

15 objection.

16 MR. COHEN: This is the first time that the incident

17 that he is specifically appraising cars without the appraisal

18 license. This is the appropriate time to raise it.

19 MR. MAYERSON: Your Honor, the blue ribbon repair

20 program is an attempt to circumvent this act. It is clear

21 the Act says whether one appraiser is assigned to an

22 individual to fix the value on an insurance claim that person

23 must be licensed. What they are suggesting is that the

24 simple expedient --

25 THE COURT: We can argue about this later.
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1 MR. COHEN: I think the best thing to do is to read

2 our argument. I mean we set forth in great detail what our

3 argument is.

4 THE COURT: That's what I have to do rather than go

5 to lunch, is that what you are saying at this point? That's

6 fine. That's what lawyers generally do.

7 MR. COHEN: I want to eat lunch too.

8 THE COURT: You are the same guy that agreed we could

9 do this in four days.

10 MR. COHEN: Your Honor, I never said that. He said

11 that.

12 THE COURT: Sure you did. You agreed to it.

13 MR. COHEN: I could put our case on in a day.

14 THE COURT: Don't give me that stuff. Otherwise I

15 wouldn't have scheduled the case or told the jury. I guess I

16 pulled it out of the air. I got it from --

17 MR. HY MAYERSON: We all agreed to it, Mr. Cohen.

18 MR. COHEN: All right.

19 THE COURT: Give me your arguments. Give me your

20 response. His response is there.

21 MR. MAYERSON: It's not that I don't trust these

22 guys. I just want to make sure that you have my response.

23 THE COURT: Here.

24 MR. MAYERSON: Okay.

25 THE COURT: Just a minute. Come on back. Finish the
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1 rest of your questioning without any reference to the

2 regulations. All right. Try to maximize on the time that we

3 have available. It is now 20 of 12.

4 (Whereupon, sidebar concluded.)

5 BY MR. MAYERSON:

6 Q Mr. Joffred, prior to the Bergs total loss

7 appraisal of September 10th, 1996, did you meet with

8 Nationwide to discuss total loss appraisals and perhaps

9 change them? This isn't the first time you've changed an

10 appraisal, right?

11 A Correct.

12 Q Isn't it true that this was not the first time

13 Ron Stitzel asked you to change an appraisal, correct?

14 MR. COHEN: Objection.

15 BY MR. MAYERSON:

16 Q I am sorry, did Ron Stitzel ask you to change

17 this appraisal?

18 A Not that I'm aware of.

19 MR. COHEN: Objection.

20 THE COURT: What is the objection?

21 MR. COHEN: Ron Stitzel has nothing to do with it.

22 It lacks foundation.

23 THE COURT: He is asking him the questions. That's

24 why we have witnesses offered.

25 BY MR. MAYERSON:
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1 Q After you notified Nationwide of the total
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2 loss appraisal on September 10th, 1996 did they send somebody

3 out to meet with you?

4 A Yes.

5 Q And did that occur within a day or two of you

6 notifying them?

7 A I'm not -- I can't recall how many days it

8 took.

9 Q Were they generally out there pretty quick in

10 a situation like this?

11 A Usually, yes.

12 Q Although we don't have the appraisal dated

13 September 10th, 1996 we do have the one dated September 20th,

14 1996 -- strike that. Sir, this vehicle had roof damage,

15 correct?

16 A Correct.

17 Q One of the reasons you and Nationwide decided

18 to send this vehicle to K.C. Auto Body was that the damage

19 extended into the roof, right?

20 A It was above where I could actually pull it

21 with my equipment.

22 Q Because I'd like to show you the appraisal

23 dated September 20th, 1996 because that doesn't include any

24 roof damage. I'm just wondering -- why, would you like to

25 see it?
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1 A Yes.

R. 1335a



2 THE COURT: Well, if he knows that. You don't have

3 to show it to him.

4 BY MR. MAYERSON:

5 Q Do you know whether or not the appraisal dated

6 September 20th, 1996 has any roof damage referenced on it?

7 A Not that I recall.

8 Q Do you know why?

9 A Because it was to be determined after the pull

10 what had to be repaired.

11 Q But you wrote your appraisal earlier so what

12 I'm saying perhaps the roof damage was on September 10th,

13 1996 that was missing from your file?

14 A I don't recall.

15 Q But you do recall roof damage, correct?

16 A Correct.

17 Q Are you certain that there is no roof damage

18 documented on the appraisal dated September 20th, 1996 or

19 would you like to take a moment to make sure?

20 A I'd like to take a moment to make sure.

21 Q I'm handing you Exhibit 6. Can you identify

22 that, or do you recognize it?

23 A It's my estimate.

24 Q That doesn't have your appraisers license

25 number identified on it, does it?
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1 A No.

2 MR. COHEN: Objection.
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3 THE COURT: Yes. I said no reference to that until

4 we have a chance to review the matter.

5 THE WITNESS: Could you repeat the question

6 pertaining --

7 BY MR. MAYERSON:

8 Q I just want to make sure that you agree with

9 me that the roof damage was not documented on that appraisal

10 of September 20th, 1996?

11 A No, it isn't.

12 Q Sir, isn't it true that you did not disclose

13 to Mr. and Mrs. Berg that the damage to the vehicle was so

14 extensive that your facility was unable to perform the

15 repairs?

16 A I don't recall if I would have worded it that

17 way.

18 Q You didn't talk to them about it, did you?

19 A As far as? I am sorry.

20 Q You didn't tell the Bergs that you didn't --

21 that the damage to the vehicle was so extensive that your

22 facility was unable to perform the repairs --

23 A No.

24 Q -- without the help of K.C. Auto body?

25 A No.
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1 Q And it's also true that you did not request

2 permission from the Bergs to transport the vehicle to another
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3 facility to attempt these structural repairs your facility

4 was not capable of performing, correct?

5 A I don't understand the question.

6 Q I will repeat it more slowly. You did not

7 request permission from the Bergs to transport the vehicle to

8 another facility to attempt these structural repairs your

9 facility was not capable of performing?

10 A No.

11 Q As far as you know the Bergs had no idea the

12 vehicle was even going to K.C. Auto Body, correct?

13 A Correct.

14 Q Who made the decision not to replace the frame

15 rail and apron panel with new components as written on the

16 appraisal dated September 20th, 1996?

17 A That would be me.

18 Q You agree with me, don't you, that the

19 appraisal dated September 20th, 1996 states that the right

20 apron panel and frame rail were to be replaced with new

21 parts, right?

22 A Yes.

23 Q They were supposed to be replaced with new

24 parts?

25 A Yes.
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1 Q Can you explain to us what those parts are?

2 A The frame and the apron?

3 Q Yes.
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4 A The frame rail is the -- it's the section of

5 the frame from the firewall front and the apron is the panel

6 that would house the structures and the strut and all of the

7 suspension that goes in it.

8 Q Those are structural components both of them?

9 A Correct.

10 Q Do you agree that the only reason Lindgren

11 appraises insured losses at a discount is in exchange for the

12 referral of business?

13 A Yes.

14 Q You agree that Nationwide was performing

15 random inspections on a regular basis during the entire

16 course of the Berg repairs, correct?

17 A Correct.

18 Q Are you familiar with the term leakage?

19 A As far as, what?

20 Q Is that one of the criteria that Nationwide

21 measures your performance?

22 A I don't know what the term means.

23 Q Okay. You also agree, of course, that

24 Lindgren and Nationwide had a business agreement, correct?

25 A Correct.
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1 Q And isn't it true the nature of the agreement

2 was kept confidential?

3 MR. COHEN: Objection.
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4 THE COURT: What is the objection?

5 MR. COHEN: I'm not sure what he means by

6 confidential.

7 THE COURT: Well, if the witness doesn't understand,

8 then we will deal with it from there. It is not a question

9 of whether you understand. It is a question of whether the

10 witness understands. Do you want to read the question back

11 again?

12 BY MR. MAYERSON:

13 Q Isn't it true the nature of the agreement was

14 kept confidential?

15 A I don't know what to what extent you mean.

16 Q At the very least you never advised Mr. and

17 Mrs. Berg the nature of the agreement did you?

18 A Nationwide's agreement?

19 Q The agreement that you and Nationwide had

20 together?

21 A No.

22 Q For clarity I'm talking about the agreement to

23 exchange discount appraisals for the referral of business?

24 A I don't change appraisals. It's set up that

25 way in that program.
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1 Q But you never told the Bergs about the nature

2 of the agreement, correct?

3 A Of Nationwide's agreement?

4 Q Yes?
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5 A No.

6 Q So as far as the Bergs knew it was just the

7 blue ribbon repair program?

8 A I would think so, yes.

9 Q Do you agree that blue ribbon repairs is

10 intended to inspire public confidence?

11 A I don't understand what you mean.

12 Q Do you think that the public will perceive the

13 program to imply they are going to get high quality repairs

14 rather than discount repairs?

15 MR. COHEN: Objection. Misstates his testimony. He

16 never said discount repairs. He said discounts to parts.

17 THE COURT: Overruled. Answer the question.

18 THE WITNESS: Could you repeat it, please?

19 MR. MAYERSON: Could you repeat it?

20 THE COURT: Wasn't there a discount on parts as well

21 as labor? One was 10 percent and one was 2 percent. I think

22 that's what the question applies. Who cares? I don't know

23 what else is it? Read that back.

24 (Whereupon, the reporter read back the referred to

25 portion of the testimony.)
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1 MR. COHEN: My objection, Your Honor, is --

2 THE COURT: Did you hear the question?

3 THE WITNESS: Yes.

4 THE COURT: I ruled on your objection. Do you want
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5 to answer the question just asking you for an opinion?

6 THE WITNESS: Right.

7 THE COURT: If you have an opinion with regard to

8 this. Read that question back.

9 (Whereupon, the reporter read the referred to portion

10 of the testimony.)

11 THE WITNESS: Yes.

12 BY MR. MAYERSON:

13 Q You agree that the perception is high quality

14 repairs, right?

15 A Yes.

16 Q Sir, one last question. There was a

17 supplement issued after the Bergs got their vehicle back,

18 correct?

19 A Before they got it back, yes.

20 Q Well, actually the supplement is dated

21 February of '97, right?

22 A I'm not sure the date. Again it's --

23 Q Sir, should the parts for price -- I am sorry,

24 the price for the parts that are listed on the invoice should

25 that match the price listed on any appraisal?
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1 A Yes.

2 MR. COHEN: May I see that first?

3 MR. MAYERSON: I'm not going to mark it.

4 MR. COHEN: I'd still like to see it. Your Honor,

5 there is markings on this document that do not appear on any
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6 other document.

7 THE COURT: What document? I don't even know what

8 you have in your hand. Hold on. What, are you submitting

9 this as an exhibit?

10 MR. MAYERSON: I wasn't going to but I mine as well.

11 THE COURT: What are you handing it to me for?

12 MR. MAYERSON: Mr. Myers asked me to.

13 THE COURT: I'm not interested. If it is not going

14 to be an exhibit, we are not going to ask for the admission

15 into evidence, I have no interest it in. Unless there is a

16 dispute about it, then, yes, I have to look at it.

17 BY MR. MAYERSON:

18 Q Sir, have you had an opportunity to look at

19 that document?

20 THE COURT: Aren't you glad I didn't ask you for

21 notes? We wouldn't have room for all of this stuff. Go

22 ahead.

23 BY MR. MAYERSON:

24 Q Sir, have you had an opportunity to review

25 that document?
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1 A Yes.

2 Q Is that the supplement that you claim applied

3 to this repair job?

4 A That's supplement one and the repair order.

5 THE COURT: That's the supplement. I was looking for
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6 that for a long time. Why isn't that marked as an exhibit?

7 (Supplement and repair order - marked for

8 identification as Exhibit No. 19.)

9 THE COURT: Is that 10 pages, Mr. Joffred?

10 THE WITNESS: Yes.

11 BY MR. MAYERSON:

12 Q Sir --

13 THE COURT: It's dated up at the top. It says,

14 Supplemental Report, February 5th, 1997?

15 THE WITNESS: Correct.

16 THE COURT: Okay.

17 BY MR. MAYERSON:

18 Q Sir, that's the supplement that removes for --

19 changes the replacement of the front side rail and the apron?

20 A Correct.

21 Q What's the date of that document?

22 A It says February 5th, 1997.

23 Q That's after the Bergs got their vehicle back,

24 right?

25 A Yeah.
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1 Q They got their vehicle back December 30th or

2 31st, 1996?

3 A Correct.

4 Q It is after they returned their vehicle on at

5 least one occasion, right?

6 A Yeah, but this is just a reprint.
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7 Q Where is the one dated December 31st, 1996?

8 A That I don't have.

9 Q What I want to get at is the parts price on

10 there. Can you tell us how much that appraisal list as the

11 parts price I might have?

12 THE COURT: Total parts price?

13 MR. MAYERSON: Parts total or, yeah.

14 THE COURT: What page is that on?

15 THE WITNESS: 7.

16 MR. MAYERSON: 7.

17 BY MR. MAYERSON:

18 Q Are they just listed as parts?

19 A You want to know a total?

20 Q Yes.

21 A $6,562.80.

22 Q All right. That should match the amount on

23 the invoice, right?

24 A No.

25 Q Why not?
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1 A Because there is a 10 percent discount right

2 under that.

3 Q Okay. And 10 percent discount is $656?

4 A And 28 cents, yes.

5 Q So what does that equal then? Do you know?

6 A I think it's somewhere around 5900 some.
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7 Q All right. So then I guess what you are

8 saying is your invoice actually does match the supplement,

9 correct?

10 A Yes. Within a few dollars, yes.

11 Q Within a few dollars?

12 A Yes, because we use --

13 Q Wait a moment. Maybe we better add it up

14 then.

15 MR. COHEN: I am sorry. He was trying to finish his

16 answer.

17 THE WITNESS: We use clips and bolts and stuff that

18 are in the shop that we supply ourselves I put in the

19 material so that wouldn't be --

20 BY MR. MAYERSON:

21 Q At this point you never supplied the

22 supplement to Nationwide did you at least not before the

23 Bergs picked up their vehicle?

24 A Yes, I did. It went up through the computer.

25 Q Do you know why it was never produced to us?
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1 MR. COHEN: Objection.

2 THE WITNESS: Because we couldn't --

3 BY MR. MAYERSON:

4 Q If you know?

5 THE COURT: Overruled.

6 THE WITNESS: We couldn't find the original date it

7 was printed. When I was asked to get all of this stuff
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8 together my file was missing, so I had to reprint everything.

9 When I reprint it comes out the day I print it with that date

10 on it so nothing would have been the exact date it was

11 written just the date it was printed.

12 THE COURT: The date it was reprinted was February

13 5th, 1997 at 12:49.

14 THE WITNESS: Correct.

15 BY MR. MAYERSON:

16 Q You were here for some of the testimony,

17 right?

18 A Yes.

19 Q I requested repair documents a year after the

20 repairs were complete and Nationwide didn't have any

21 supplement at all?

22 A They would have had to. I printed it, and it

23 goes through the computer to them before because I had the

24 bill made and everything, everything was put together and

25 presented to the Bergs when they picked it up.
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1 Q When are the bills paid, sir?

2 A I wouldn't know the actual date. The way I

3 understand it it was December 30th they picked it up, and

4 then they would have had to pay their deductible.

5 Q Would it be unusual for the payment not to

6 have been received until March or April?

7 A As far as what payment?
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8 Q From Nationwide to Lindgren.

9 A Could you repeat it then?

10 Q Yes. The activity log reflects that you did

11 not get paid for this job until March or April of '97 and I

12 was just wondering if you can give us any explanation why

13 that happened?

14 A Probably because of the extent of the estimate

15 things had to be reviewed to pay that kind of amount out.

16 Q Was it because you were waiting for the Bergs

17 to find out how bad the vehicle really was?

18 MR. COHEN: Objection.

19 THE COURT: Overruled.

20 THE WITNESS: I wouldn't know why. I wouldn't have

21 any control on it when we got paid.

22 Q But Nationwide would, right?

23 A Nationwide makes the payment, yes, less the

24 deductible.

25 Q Is it unusual from a September 4th, '96
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1 accident you guys didn't get paid until March of '97?

2 A No.

3 Q No, that's not unusual?

4 A No.

5 MR. MAYERSON: Thank you, sir.

6 THE COURT: One question here. With regard to this

7 supplement, again, it said on Page 70 where you gave the

8 figure for the cost of the parts less the 10 percent it says
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9 the last line says supplemental adjustments $500. What is

10 that an adjustment to, in your opinion, in your explanation

11 what is it an adjustment to?

12 THE WITNESS: When the estimate was written it was a

13 500 deductible. When the supplement came up for some reason

14 it took it out and put it right back in. It does that -- it

15 just to show that there is a $500 deductible.

16 THE COURT: I see. All right.

17 MR. COHEN: Your Honor, I will probably take some

18 time with this witness.

19 THE COURT: All right. We are going to recess at

20 this time for lunch. Again, I don't want anyone talking to

21 this witness at all with regard to this case or the

22 testimony. He is on the stand. He is under oath. He is

23 under cross-examination. This applies to all witnesses, but

24 I just want to make certain that Mr. Joffred understands this

25 as well.
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1 THE WITNESS: Yes.

2 THE COURT: All right. And with that understanding by

3 everybody we will recess for lunch and because I have a

4 legal matter also to attend to before you get back I'm going

5 to suggest that we be ready to go at 1:30 this afternoon.

6 Again, don't discuss the case.

7 (Whereupon, the jury left the courtroom at 12:07

8 p.m.)
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9 (Whereupon, a recess was taken from 12:10 p.m. until

10 1:30 p.m.)

11 (Whereupon, the following discussion occurred in the

12 retiring room.)

13 THE COURT: All right. It is 1:25, counsel. We are

14 all in the retiring room. As I said that I would at lunch

15 break, in an effort to save time, I would review all of the

16 documents relevant to the motions in limine filed by

17 Nationwide relative to the Motor Vehicle Physical Damage

18 Appraisers Act and I am of the opinion that the motion should

19 not be and I do not intend to grant the motion but to deny

20 it.

21 Very briefly, again, keeping in mind the time problem

22 that we may have, and I still don't know how many witnesses

23 the Defendant is going to call, or how long it is going to

24 take. In either event, I think that the Section 62.1 in the

25 definitions which say an appraiser is defined as a monetary
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1 determination of damage incurred by a motor vehicle when the

2 making of such a determination is assigned in order to fix

3 the value of the insurance claims. Appraisals shall include

4 a determination whether made by the insurer, its employees,

5 its agents, or related entities or made by another individual

6 or entity otherwise assigned to make a determination.

7 Then when I go to Section 62.3 it talks about the

8 standards of the appraisal. And it would appear to me that

9 everything that they say with regard to what the standards
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10 are are really set forth in the document which was prepared,

11 Exhibit 6, prepared by Mr. Joffred.

12 I mean he appears to be, in every respect, the

13 appraiser contemplated by the Act and whether or not you want

14 to call this damage report instead of an appraisal report,

15 which one of you corrected me on earlier in the trial, or

16 whether or not the supplemental or reprint or the supplement

17 report those things in the Court's opinion are insignificant.

18 Of course, I can't ignore the fact that Mr. Joffred, I

19 believe, has testified and answered to Plaintiffs' questions

20 that ever since he got his license he attached his license to

21 every appraisal or whatever kind of report you want to call

22 it, estimate of damage or whatever, since. So am I

23 misinterpreting the Act? Wouldn't be the first time. But

24 that's the Court's ruling.

25 MR. COHEN: Your Honor, in light of that court ruling,
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1 I intend to call a witness to testify as to his

2 interpretation of whether or not body shop personnel have to

3 be licensed.

4 THE COURT: Well, save your breath because he will not

5 be permitted to testify in that. You asked me to rule on

6 this issue without telling me that you had an expert so

7 that's a closed matter. You waived that.

8 MR. COHEN: It's not an expert. It's a Nationwide

9 employee.
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10 THE COURT: That's too bad. He is not going to be

11 approved for testifying relative to the application in this

12 Act. The Court has ruled.

13 MR. COHEN: Okay.

14 THE COURT: This is not going to be a jury question at

15 this point. I was probably willing to make it a jury

16 question, but you chose not to do that. You pursued your

17 motion in limine. In either event, I've signed the order to

18 the Plaintiff relative to this matter which pertains to the

19 motion in limine. Okay. Let's go.

20 MR. COHEN: One more thing, Your Honor.

21 THE COURT: Just a moment. Let me sign this.

22 MR. COHEN: I can do all of my questioning with regard

23 to Mr. Joffred now in Plaintiffs' case, but I was intending

24 on using boards. And if I can only do that in the case in

25 chief, then I will wait. I definitely have exhibits that I
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1 want to present to the jury.

2 THE COURT: Well, again, I think as I said earlier

3 this morning, you know, I said in a very nice way that

4 ignoring the rules of evidence at this particular point what

5 I'm doing is being a little lax on it now than what I was in

6 the very beginning of the case. I was really referring to

7 leading questions. I will allow them to move the case along.

8 We have done what you are suggesting that we do with

9 regard to Mr. Joffred by some other witness and I would think
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10 that it would be permissible and visible to allow defense

11 counsel to do the same with Mr. Joffred and treat him the

12 same as if he called him in his case in chief and as a result

13 to use the boards in the cross-examination.

14 MR. COHEN: That's fine.

15 THE COURT: Any objection to that?

16 MR. MAYERSON: No objection to using the board, if he

17 is going to be able to cross-examine Mr. Joffred.

18 MR. COHEN: I plan on it.

19 THE COURT: No. No. No. He is going to treat him as

20 his own witness which means --

21 MR. COHEN: No, Your Honor, that's not what I meant.

22 He is not my --

23 THE COURT: Well, then --

24 MR. COHEN: I will reserve my questioning.

25 MR. MAYERSON: Maybe this is a good time to bring up a
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1 point. Coconspirators they are therefore I don't think it is

2 proper for him to be cross-examining Lindgren's employees

3 because certainly they have interest to coincide --

4 MR. COHEN: He is a counterdefendant. He just called

5 him in your case in chief. I won't use the boards. I will

6 cross-examine, and I will recall him in my case in chief.

7 MR. MAYERSON: In light of what?

8 MR. COHEN: In light of the fact that I can't

9 cross-examine using the boards.
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10 THE COURT: Which is what I say you prefer, right?

11 MR. COHEN: Fine.

12 MR. MAYERSON: I don't care if he does everything at

13 once, whatever the Court prefers.

14 THE COURT: If he does it now, he is going to treat

15 him as same as cross-examination, an adverse witness and ask

16 leading questions, etc., etc. Do you have any objection to

17 that? No?

18 MR. MAYERSON: If it will move the matter along

19 faster, no.

20 THE COURT: Well, it is going to. Of course it will.

21 MR. MAYERSON: No objection.

22 THE COURT: Then we are back to that. Okay.

23 (Whereupon, discussion in the retiring room

24 concluded.)

25 (Whereupon, the jury entered the courtroom at 1:40
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1 p.m.)

2 THE COURT: Good afternoon.

3 JURY PANEL: Good afternoon.

4 THE COURT: All right. Cross-examination. Mr.

5 Joffred, you are still under oath. Okay?

6 THE WITNESS: Yes.

7 CROSS-EXAMINATION

8 BY MR. COHEN:

9 Q Good afternoon, Mr. Joffred.
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10 A Good afternoon.

11 Q Let's just start with some of the issues that

12 you talked about during Mr. Mayerson's examination. Let's

13 talk about this filing cabinet that you said Nationwide had

14 access to. Where is this filing cabinet?

15 A In my office.

16 Q Where in your office?

17 A Behind my desk.

18 Q When you said that they had access to it you

19 didn't mean that Nationwide goes in routinely and goes in and

20 out of this filing cabinet?

21 A No. It's just that the files were there, if

22 needed.

23 Q Right. I mean you are not suggesting that

24 Nationwide did go in there and take out of there --

25 A No, not Nationwide.
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1 Q What do you mean by that, not Nationwide? Do

2 you think that somebody else took the files out of your

3 filing cabinet?

4 A I do. Dave Wert.

5 Q Nobody from Nationwide?

6 A No.

7 Q Anybody from Nationwide ever go into your

8 filing cabinets without permission?

9 A No.
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10 Q Does anybody from Nationwide ever go through

11 your filing cabinets without you knowing about it?

12 A No.

13 Q Despite the fact that Lindgren is a blue ribbon

14 shop for Nationwide -- in fact, it's true, isn't it, that

15 when you were writing that estimate you were writing it for

16 your customers, the Bergs?

17 A Correct.

18 Q They were your customers?

19 A Yes.

20 Q Your obligation is to the Bergs?

21 A Yes.

22 Q Isn't it your obligation to repair that vehicle

23 to its pre-accident condition to the Bergs?

24 A Yes.

25 Q You have a contractual obligation to the Bergs?
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1 A Yes.

2 Q And you have a duty to the Bergs to repair that

3 vehicle; isn't that correct?

4 A Correct.

5 Q If somebody came into your shop that says --

6 wasn't insured or didn't have insurance and they needed their

7 car repaired you would write an estimate for the repair of

8 the vehicle just like you wrote for the Bergs in this case,

9 isn't that true?
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10 A Yes.

11 Q It wouldn't have differed one way or the other

12 whether or not you were doing it for an insurance company or

13 whether or not you were doing it for somebody who was not

14 insured, isn't that correct?

15 A Yes.

16 Q Let's talk briefly about these discounts that

17 Mr. Mayerson asked you about. There is a 10 percent discount

18 on parts that Lindgren voluntarily offers to Nationwide,

19 isn't that correct?

20 A Yes.

21 Q Isn't it also correct that that in no way

22 affects the quality of repairs that gets done on an

23 individual's car?

24 A Not in the least, no.

25 Q Not in the least. And that discount is on
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1 original equipment manufactured parts from GM or Chrysler or

2 any of the auto companies.

3 A Correct.

4 Q The Bergs or any other customer who gets --

5 well, they don't get the discount, the insurance company does

6 -- the parts that get put on that car are the same parts that

7 get put on anybody else's car?

8 A Yes.

9 Q The only difference is the insurance company
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10 gets a 10 percent savings on that?

11 A Correct.

12 THE COURT: Ask a question at this point does anyone

13 else get a 10 percent discount, any merchants out there who

14 do repair work?

15 THE WITNESS: Other insurance companies do.

16 THE COURT: That have nothing to do with this. Do

17 they get a discount?

18 THE WITNESS: Yes, more of a discount.

19 BY MR. COHEN:

20 Q With regard to the labor rate you testified

21 that there was -- I don't know $2 per hour labor rate. Is

22 that unusual in the industry to give an insurance company a

23 discount on labor rates?

24 A No, it was volunteered by us.

25 Q It was volunteered. Did anybody from
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1 Nationwide ever demand that you give them a discount on labor

2 rates?

3 A No.

4 Q Did anybody ever tell you that if you didn't

5 give them a discount on labor rates Nationwide was never

6 going to send anybody to you?

7 A No.

8 Q Does the fact that you give discounts on labor

9 rates have any effect one way or the other with regard to the
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10 quality of repairs that gets done?

11 A No, it doesn't.

12 Q You testified with regard to the Bergs' vehicle

13 that when you first looked at it it quote on quote appeared

14 to be a total loss; is that correct?

15 A Yes.

16 Q At that point you had not made a final

17 determination, if in fact, the vehicle was a total loss?

18 A No.

19 Q You didn't really know one way or the other.

20 It was just a first impression?

21 A Correct.

22 Q Is it unusual in what you do to have an initial

23 impression of a vehicle being a total loss and then at some

24 point change your mind?

25 A I don't --
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1 Q Did you understand the question?

2 A Could you rephrase it?

3 Q Is it unusual in what you do to have a

4 situation where maybe at first you think it might be a total

5 loss then you decide it is not a total loss?

6 A No.

7 Q It happens?

8 A Yes.

9 Q Sometimes it happens because you do a tear down
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10 of the vehicle and you determine that what you thought really

11 looked bad wasn't so bad?

12 A Yes.

13 Q And what you thought couldn't be repaired could

14 be repaired?

15 A Correct.

16 Q If you thought a part had to be replaced

17 originally and later came out that it didn't need to be

18 replaced that happens also?

19 A Yes, it's a judgment call.

20 Q It's a judgment call. I mean when you are

21 dealing with collision repair there is all kinds of different

22 contingencies --

23 THE COURT: Being allowed to lead is one thing. Don't

24 testify. You've been doing too much of that. Ask him

25 questions, or I will change my ruling.
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1 BY MR. COHEN:

2 Q You also testified with regard -- talking about

3 this discount, this arrangement with Nationwide, would this

4 essentially be the blue ribbon agreement that you have with

5 Nationwide?

6 A Yes.

7 Q And that's an agreement that you have with

8 Nationwide, correct?

9 A Correct.
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10 Q You or Mr. Mayerson couched it as a

11 confidential agreement. I mean, it's not the kind of

12 agreement that you would ordinarily show one of your

13 customers, is it?

14 A No.

15 Q You wouldn't have any reason to show it to any

16 of your customers, would you?

17 A No, it's between me and the insurance company.

18 Q I mean I'm sure -- correct me if I'm wrong,

19 Lindgren probably has contracts with other vendors. It

20 doesn't share its contracts with those customers?

21 A Correct.

22 Q In that sense that's what you meant by

23 confidential?

24 A Right.

25 THE COURT: Mr. Cohen, you know I just got finished
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1 saying I don't want to hear you testify. You are testifying.

2 I think you know the difference. It's a fine line. I agree.

3 But I don't want you to characterize what he is saying or

4 what he may have said.

5 MR. COHEN: Okay, Your Honor.

6 THE COURT: All right.

7 BY MR. COHEN:

8 Q Let's start from the beginning. You've been

9 with Lindgren for about 25 years, isn't that right?
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10 A Almost 32.

11 Q All right.

12 THE COURT: Now --

13 BY MR. COHEN:

14 Q At the time of your deposition it was 25?

15 A Right.

16 Q As part of your job you communicate with

17 Nationwide claims representatives and reviewers?

18 A Yes.

19 Q To the best of your knowledge the Bergs'

20 vehicle was towed to Lindgren September 6th, 1996, is that

21 right?

22 A Yes.

23 MR. COHEN: I'd like to have this exhibit marked

24 Exhibit 20.

25 (Repair Order - marked for identification as
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1 Exhibit No. 20.)

2 BY MR. COHEN:

3 Q If you could just take a few minutes to take a

4 look at that document.

5 THE COURT: Well, what is the caption at the top?

6 Mine is blurry. What's the first --

7 MR. COHEN: It says Lindgren Chrysler-Plymouth, Inc.

8 THE COURT: What?

9 MR. COHEN: Lindgren Chrysler-Plymouth, Inc.
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10 BY MR. COHEN:

11 Q What is this document?

12 A This is a repair order for the Bergs' vehicle.

13 Q A repair order?

14 A Yes.

15 Q What is a repair order?

16 A Repair order has the parts listed, the labor,

17 any sublets assignment.

18 Q Is this a document that is typically prepared

19 initially when a car comes in?

20 A Yes.

21 Q And if you look at the top of this document

22 where it says R.O. Date, do you see that right there?

23 A Yes.

24 Q What is the date there?

25 A 9/6/96.
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1 Q Okay. So am I correct in assuming this

2 document was prepared 9/6/96?

3 A Yes, the date the vehicle was brought there.

4 Q Okay. So this would form the basis for an

5 estimate, right?

6 A No.

7 Q I am sorry?

8 A This is just a repair order.

9 Q Right. But let me ask you this, Is it
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10 something that would typically precede or be prepared before

11 an estimate?

12 A Yes.

13 Q Okay. So this was prepared the day that the

14 Bergs' vehicle was brought in?

15 A Yes.

16 Q What I'd like you to do is take a look at this

17 repair order for me and just point out for me, if you would,

18 where on this document it says that the Bergs' vehicle was a

19 total loss?

20 A Nowhere.

21 Q Nowhere. It is not on there. Okay. This

22 document because it was prepared September 6th, '96 would

23 have been prepared when you spoke to the adjustor at

24 Nationwide, if I refer to this conversation several times,

25 but on the 10th, right?
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1 A I am sorry?

2 Q Let me ask you again. This document that we

3 are referring to you here is dated the 6th?

4 A Correct.

5 Q Your conversation where you tell Nationwide you

6 have an estimate, that's the 10th. So the repair order would

7 have been prepared before you had that conversation?

8 A Correct.

9 Q Now when you do an estimate that's an
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10 indication of -- that's an indication of how much it is going

11 to take to repair the vehicle?

12 A Yes.

13 Q And is it true that sometimes there are

14 supplements to an estimate?

15 A Definitely.

16 Q Why are there supplements to an estimate?

17 A Because things, like you said, would -- you

18 would start you would write an estimate on the car, you tear

19 it down, you find other additional parts you would need that

20 you couldn't see originally, or parts that could be repaired

21 after you looked at it again that you wouldn't need to

22 replace.

23 THE COURT: Counsel, just so there is no confusion. I

24 don't consider this as an estimate. He didn't say this was

25 an estimate. He said the estimate was what he gave on
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1 September 10th, 1996 and what it is is a repair order. So if

2 you are referring to this as an estimate and how this would

3 be modified --

4 MR. COHEN: I'm not referring to that as that.

5 THE COURT: Well, that's not the impression I'm

6 getting from the questions. Okay.

7 BY MR. COHEN:

8 Q In general terms when we talk about an estimate

9 --
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10 THE COURT: Let's not talk about this as being the

11 estimate.

12 MR. COHEN: Right. That's the repair order.

13 THE COURT: Exhibit 20. MR. COHEN: Okay. Right.

14 THE COURT: What significance it might have, I don't

15 know. But let's get the terminology straight. Nancy, tell

16 them to turn down the heat.

17 BY MR. COHEN:

18 Q Sir, do you have Exhibit number 6 in front of

19 you? It is an estimate -- I ask you to take a look at what

20 has been previously marked as Exhibit number 6.

21 A Yes.

22 Q That's the estimate that was prepared for the

23 Bergs' repair, right?

24 A Correct.

25 Q That's the original estimate that was done?
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1 A Yes.

2 Q That's the estimate before any supplements were

3 done to that car or to the estimate?

4 A Yes.

5 MR. COHEN: Your Honor, what I'd like to do is publish

6 the first page and then the last page of that estimate as I

7 question Mr. Joffred to the jury.

8 THE COURT: Well, I'm not too sure what you mean by

9 that.
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10 MR. COHEN: I would like to present my board.

11 THE COURT: Are you moving for the admission of

12 Exhibit 6 into evidence?

13 MR. MAYERSON: We have no objection to that.

14 THE COURT: Are you moving for the admission of it?

15 It was submitted by you as the exhibit, was it not?

16 MR. MAYERSON: Yes, Your Honor.

17 THE COURT: Are you moving for it to be admitted into

18 evidence?

19 MR. MAYERSON: Yes.

20 THE COURT: Any objection?

21 MR. COHEN: No.

22 MR. MYERS: No.

23 MR. HUCKABEE: No, Your Honor.

24 THE COURT: Exhibit 6 is admitted into evidence and

25 will go out with the jury as a result and may be published at
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1 this time.

2 BY MR. COHEN:

3 Q I will just tell you, Mr. Joffred, what I'm

4 showing the jury is exactly the first page of the document

5 that you have in front of you. Okay?

6 A Okay.

7 THE COURT: Which the jury will have. They will not

8 have the boards, but they will have the exhibit itself.

9 BY MR. COHEN:
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10 Q Let's just talk a little bit about this

11 document. Okay. At the top left there is a date and it

12 says, 9/20/96 at 9:36. Do you see that?

13 A Yes.

14 Q Now that's not necessarily the date the

15 estimate was written, is it?

16 A No.

17 Q That's the date that the estimate was printed

18 out?

19 A Correct.

20 Q So even if an estimate was dated on September

21 10th, if it was printed out on the 20th, that would be the

22 estimate it would say the 20th?

23 A Yes. The date and the time, yes.

24 Q The first thing I want you to take a look at

25 that estimate and tell me based upon your recollection
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1 whether or not that looks like the same estimate that you

2 were referring to on the 10th?

3 A Yes, that's the original.

4 Q That's the original estimate. Okay. And you

5 didn't change that estimate from the 10th to the 20th, did

6 you?

7 A No.

8 Q Okay. So any suggestion that you changed it or

9 that Nationwide changed it wouldn't be proper, would it?
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10 A No, because once it's locked, it cannot change

11 it. Once it is locked and sent up through the computer, I

12 can't change it. It comes out.

13 THE COURT: Isn't that the same day that it is

14 printed, the date that it is locked? We know it was locked

15 on 9/20.

16 THE WITNESS: No, it was locked on the 10th.

17 THE COURT: But not printed?

18 THE WITNESS: It was printed -- that's the printing

19 that is missing.

20 BY MR. COHEN:

21 Q Once you are done with that estimate, it can't

22 be changed?

23 A Not unless there was a supplement done.

24 Q Let's take a look at the last page, Page 7.

25 MR. COHEN: Once again, Your Honor, I request
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1 permission to put number 7 up.

2 BY MR. COHEN:

3 Q You know what, let me just ask you a couple of

4 more questions. Just one or two more questions on the

5 estimate that you are referring to. The odometer reading,

6 what does that read?

7 A It is missing a number on this one.

8 Q What can you see from that?

9 A 1305.
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10 Q Okay. And now if you could just turn to the

11 last page.

12 THE COURT: Are you saying that that's not the

13 odometer reading, 1305?

14 THE WITNESS: No, it is not.

15 THE COURT: What is the odometer reading?

16 THE WITNESS: It was 13059.

17 THE COURT: So 9 is not on the sheet?

18 THE WITNESS: Right.

19 BY MR. COHEN:

20 Q Now there is a number for grand total. Can you

21 read that number?

22 THE COURT: Last sheet now?

23 MR. COHEN: Yes.

24 THE WITNESS: That last number is missing here too.

25 12,326.5 something, yeah.
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1 BY MR. COHEN:

2 Q Okay and then you --

3 THE COURT: Just for the purposes of the record we

4 will say 50.

5 THE WITNESS: All right.

6 MR. COHEN: It is a partial number on the board too,

7 Your Honor.

8 THE COURT: Okay. All right.

9 BY MR. COHEN:
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10 Q Then there is an adjustment. What's the

11 adjustment for?

12 A Deductible.

13 Q Okay. So that would be the portion that

14 pursuant to the Bergs' policy they would have to pay?

15 A Correct.

16 Q And then there is an insurance pays number,

17 11,826.5 something. I don't know if the number is on your

18 copy.

19 A No, it is not.

20 Q So that would be the original amount that would

21 be sent to the insurance company and they would be

22 responsible for paying that amount?

23 A Correct.

24 Q Okay. Very good. Now the Bergs' estimate was

25 done the way you always do estimates. You didn't do anything
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1 special or anything different with regard to writing their

2 estimate, did you?

3 A No.

4 Q The fact that they had Nationwide Insurance

5 didn't affect the way you wrote their estimate, did it?

6 A No.

7 Q You typically in a situation like this will do

8 a tear down of the vehicle to determine whether or not there

9 is any hidden damage?
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10 A Correct.

11 Q And you would contact Nationwide and ask them

12 whether or not Nationwide is going to pay for a tear down?

13 A Not necessarily, not unless I thought we

14 weren't repairing it.

15 Q Okay.

16 THE COURT: Does that mean that it was a total loss?

17 Is that one in the same thing, you are not repairing it?

18 THE WITNESS: Correct.

19 BY MR. COHEN:

20 Q In this particular case do you have a

21 recollection of contacting Nationwide and asking them for

22 tear down time?

23 A I don't recall, no.

24 Q I ask that you take a look at Exhibit 8, if you

25 would. This is a claim log from Nationwide that we've been
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1 referring to back and forth. If you would let me direct your

2 attention to the second log entry, I am sorry, Page 67, if

3 you look in the upper right-hand corner of those pages you

4 will see page numbers.

5 THE COURT: Is this going to be admitted into

6 evidence? Are you asking for this to be admitted into

7 evidence?

8 MR. MAYERSON: Your Honor, we have an objection with

9 regard to the claims log. If we can substitute that one for
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10 the claims log that has the redactions --

11 THE COURT: You are not asking for the admission of

12 this, Exhibit 8, the claims log, the one that has been marked

13 as an exhibit?

14 MR. MAYERSON: I believe that's the one that we would

15 --

16 THE COURT: Just answer my question, please.

17 MR. MAYERSON: The question is -- no, we are not

18 agreeing to that.

19 THE COURT: Are you, defense, asking for it to be

20 admitted?

21 MR. COHEN: At this time, no. In our case in chief,

22 possibly. But if plaintiff is not moving this admission --

23 THE COURT: All right. Okay.

24 MR. COHEN: I can question him on it. I won't publish

25 it to the jury then. Okay.
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1 BY MR. COHEN:

2 Q Let me ask you a question about -- are you at

3 Page 67?

4 A Yes.

5 Q Do you see that log entry the second one down

6 dated 9/10/96?

7 A Yes.

8 Q 1:50.

9 THE COURT: Page what?
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10 MR. COHEN: 67. I was just going to tell the jury if

11 they ever get to see this, although it is pages 1 through 68

12 with 68 being the last page and 1 being the first page, when

13 it comes to the dates, it's just the opposite way around.

14 The older dates are in the back and the most current date is

15 on the top. If that doesn't confuse you a little bit,

16 nothing will. Don't wrestle over that, if you have to deal

17 with that issue.

18 BY MR. COHEN:

19 Q That should be the least of their confusion.

20 It says, Shop asked for tear down time. Talked to Ron. Gave

21 okay if total. Do you remember now whether or not you had

22 called Nationwide and asked them for tear down time on this

23 car?

24 A I am sorry, I don't recall.

25 Q If you did ask for tear down time it would be
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1 for the purposes of taking a closer look at the vehicle to

2 determine if, in fact, it was a total loss, right?

3 A Right.

4 Q And because it has been discussed sometimes

5 there is hidden damage in a vehicle until you do tear down?

6 A Right.

7 Q I'm going to ask you to take a look at what has

8 been marked as Exhibit 19.

9 MR. COHEN: At this time will Plaintiff enter that
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10 into evidence because I have a board on that?

11 MR. MAYERSON: Your Honor, I think at this point I

12 wasn't --

13 THE COURT: Just a second. I'm asking a question.

14 Are you going to move for this to be admitted into evidence

15 at any time?

16 MR. MAYERSON: I'm not sure what it is actually.

17 THE COURT: This was marked as an exhibit under the

18 suggestion of Mr. --

19 MR. MAYERSON: I was hoping to keep the documents not

20 to move something. I don't care if he shows the jury then he

21 has to move it in.

22 THE COURT: It doesn't make a difference how you feel.

23 Do you want this now to be admitted into evidence?

24 Any objection to 19 being admitted into evidence?

25 MR. MYERS: No.
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1 MR. HUCKABEE: No, Your Honor.

2 THE COURT: It is admitted into the evidence, and it

3 will go out to the jury and it can be published at this time

4 to the jury. I think we agreed, counsel, over the recess we

5 are handling it in this way in an effort to expedite things.

6 Mr. Cohen is cross-examining Mr. Joffred who is the witness

7 of Lindgren.

8 You see what I mean and as a result one of the -- when

9 the exhibits come up let's just move them now. It doesn't
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10 make a difference. If you don't want them admitted into

11 evidence, don't move for the admission.

12 MR. HY MAYERSON: Excuse me, that's -- he is a witness

13 of Mr. Lindgren.

14 THE COURT: Mr. Joffred is employed by Lindgren.

15 MR. HY MAYERSON: I thought you said he was a witness

16 of the plaintiff.

17 THE COURT: If I said that, I didn't mean that.

18 BY MR. COHEN:

19 Q This is the first of two supplements that was

20 done on the Bergs' vehicle, isn't that right?

21 A Correct.

22 Q And the top left-hand corner you see the date

23 that says, February 5th, 1997?

24 A Yes.

25 Q Once again that is the print date. That is not
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1 necessarily the date the supplement was prepared?

2 A Correct.

3 Q Would it make sense in this case that a

4 supplement was prepared before the Bergs got their car before

5 December 30th?

6 A Before or on that date, yeah.

7 Q And the purpose of the supplement is to

8 indicate that there was additional work that had to be done

9 and that you were billing Nationwide for?

R. 1376a



10 A Right, changes and the estimate.

11 THE COURT: Joe, open those doors, please.

12 BY MR. COHEN:

13 Q If you turn to Page 10 of that document, and

14 that's the document that I put on the board. Are you there?

15 A Yes.

16 Q And --

17 MR. HY MAYERSON: What is the date of this document?

18 MR. COHEN: 2/5/97.

19 BY MR. COHEN:

20 Q There is some various numbers for parts. There

21 is a number 241.75 and it says, Total Supplement Amount. I

22 believe that number is highlighted that's 149.12?

23 A The supplement amount, yes.

24 Q An additional amount that Nationwide was being

25 billed?
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1 A Correct.

2 Q So there is -- that is now applied to the

3 original estimate and now you have a net amount that

4 Nationwide owes Lindgren?

5 A Correct.

6 Q And based on this supplement that is now

7 11,975.66?

8 A Correct.

9 Q Okay. If you -- strike that. You recall Doug
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10 Witmer from Nationwide coming out and looking at the vehicle

11 with you, the Bergs' vehicle?

12 A Somewhat, yes.

13 Q Do you remember discussing essentially what you

14 are going to do to get this car repaired?

15 A Yes.

16 Q Mr. Witmer never told you at any time that this

17 vehicle had to be repaired did he?

18 A No.

19 Q He never twisted your arm and said there is no

20 way that this is a total loss?

21 A No.

22 Q You both agreed, didn't you, that at least

23 initially you would send the car out to have the frame pulled

24 at K.C.?

25 A Correct.
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1 Q See how it came back?

2 A Yes.

3 Q You both agreed, did you not, that if it came

4 back and it looked like the vehicle was repairable you would

5 repair it?

6 A Correct.

7 Q At least at that time you were of the opinion

8 that it was worth a try to send the car out to have the frame

9 pulled?
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10 A Yes.

11 Q It wasn't definitely a total loss at that

12 point?

13 A No.

14 Q And Nationwide didn't do anything to force you

15 to do that?

16 A No.

17 Q Had nothing to do with your being a Nationwide

18 blue ribbon program did it?

19 A No.

20 Q Nothing to do with those parts discounts or

21 labor discounts did it?

22 A No.

23 Q It's because you owed the Bergs an obligation

24 to fix this car, right?

25 A Yes.
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1 Q That's what you were doing?

2 A Yes.

3 Q And you ultimately made arrangements to have

4 the car taken to K.C.?

5 A Yes.

6 Q We heard testimony that Mr. Bowen is your

7 cousin, right?

8 A Yes.

9 Q That doesn't -- I mean that wasn't the reason
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10 you were sending the car there, was it?

11 A No. We use other places too and just happened

12 to be busy at the time.

13 Q Okay. I believe you told Mr. Bowen that you

14 needed the upper section of the frame pulled because you

15 didn't have that particular equipment in your shop to do it?

16 A Yes.

17 Q And you believed K.C. did have the proper

18 equipment to do it?

19 A Yes.

20 Q And there is nothing wrong -- you tell me. Is

21 it common practice in your industry to sublet repairs out to

22 other shops if you don't have the equipment to do it?

23 A Yes.

24 Q You mean you wouldn't want to do the repair

25 with the wrong equipment, would you?
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1 A No. I wouldn't want to try without having the

2 right equipment.

3 Q That wouldn't be in the best interest of the

4 Bergs, would it?

5 A No, it wouldn't be brought back the way it

6 should have been.

7 Q And you wouldn't expect Nationwide would want

8 it done at a shop that didn't have the right equipment

9 either, would you?
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10 A No, I wouldn't think so.

11 Q Right. And when the car came back from K.C. I

12 believe you testified that it looked pretty good. I mean it

13 looked like you could repair the car at that point?

14 A Yes.

15 Q I believe that you at least told somebody that

16 that vehicle was repairable or did you tell anybody -- strike

17 that. Strike that. Were you of the opinion at that point

18 that car was repairable?

19 A Yes.

20 Q Did you communicate that to Nationwide?

21 A Yes, I did.

22 Q So as far as Nationwide was concerned when that

23 car came back from K.C. that car was repairable?

24 A Yes.

25 Q You were going to do the repair?
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1 A Yes.

2 Q Very good.

3 THE COURT: As opposed to declaring it being a total

4 loss?

5 THE WITNESS: Yes.

6 BY MR. COHEN:

7 Q So at that point you had determined

8 conclusively you were going to fix that car, it was not a

9 total loss?
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10 A Yes.

11 Q And you obtained Mr. Berg's verbal permission

12 to repair the vehicle at that point?

13 A Yes, as I recall.

14 Q And you told Mr. Bowen -- you told him when the

15 vehicle went there initially you wanted everything squared

16 up?

17 A Yes.

18 Q You wanted the frame pulled and measured and in

19 the condition that you could do the repairs?

20 A Yes.

21 Q You heard nothing from Mr. Bowen to suggest

22 that he thought otherwise?

23 A Yes.

24 Q As far as you were concerned when it went to

25 K.C. they were going to pull the frame, send it back, and you

686

1 fix the car?

2 A Correct.

3 Q That's what you notified Nationwide about?

4 A Yes.

5 Q It was your impression at this time that

6 Nationwide wanted --

7 THE COURT: I think you are asking him was it his

8 impression.

9 BY MR. COHEN:
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10 Q Was it your impression --

11 THE COURT: It is a little bit softer, more to my

12 liking.

13 BY MR. COHEN:

14 Q Was it your impression at this time that

15 Nationwide wanted to take care of the job and do it

16 correctly?

17 A Yes.

18 Q Based on the money that Nationwide paid to

19 Lindgren, based on the estimates that you got, that was a

20 sufficient amount of money to repair that vehicle, isn't that

21 right?

22 A Yes.

23 Q I mean it's not your position that Nationwide

24 paid an insufficient amount of money to repair this vehicle?

25 A No. I got what I asked for.
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1 Q You got what you asked for. That was enough to

2 repair this car according to you?

3 A Yes.

4 Q The work on the Bergs' vehicle that was done

5 the end of December of '96, right?

6 A I am sorry?

7 Q The work on the Bergs' vehicle that was done

8 the end of December of '96, correct?

9 A Yes.
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10 Q At that time it was returned to them?

11 A Correct.

12 Q At some point thereafter I think January or

13 February the Bergs came back with some complaints?

14 A Yeah, it was like three days after they picked

15 it up or something like that.

16 Q Did you contact Nationwide to tell them that

17 there was a problem after the Bergs had picked up their car?

18 A I don't think I did, no.

19 Q In fact, you never contacted Nationwide again

20 after the Bergs picked up their car to tell them that there

21 was any problems with this vehicle?

22 A No.

23 Q That's correct, right?

24 A Not that I recall. I didn't call them, no.

25 Q Didn't call them. Okay. And you've never been
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1 -- you personally while you've been working at Lindgren have

2 never been asked by anybody at Nationwide to skip on any

3 repairs or to perform repairs improperly?

4 A No.

5 Q Why do you chuckle when you say no?

6 A I mean I wouldn't do it to any job no matter

7 what company it was or who asked me.

8 Q You wouldn't do that to any of your customers?

9 A No.

R. 1384a



10 Q And Nationwide has never asked you to do it?

11 A No.

12 Q You testified that you received your appraisers

13 license in December of '96, correct?

14 A I wasn't sure. That's what they told me, yes.

15 Q Do you recall why you got it in December of

16 1996?

17 A I think I got a call from Allstate and asked me

18 to if I had it and if I didn't to make sure that in the near

19 future I would get it.

20 THE COURT: What is Allstate?

21 THE WITNESS: Allstate Insurance Company.

22 BY MR. COHEN:

23 Q Before that time you never had an appraiser

24 license and no insurance company has ever required that you

25 had it?
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1 A No, no one ever questioned me.

2 Q And you had been doing it for how many years?

3 A Sixteen.

4 THE COURT: Did I understand you to say this morning

5 since that time all of the insurance companies have asked you

6 to have it --

7 THE WITNESS: No one.

8 THE COURT: -- your appraiser license and attach it to

9 the estimates?
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10 THE WITNESS: No one had really asked me. I guess

11 once it was done, it was there. It is on the estimate

12 everytime I write it.

13 THE COURT: Who asked you to do that?

14 THE WITNESS: Allstate.

15 THE COURT: To put it on the estimate?

16 THE WITNESS: No. It comes on the computer right

17 there. It is put right in the computer.

18 BY MR. COHEN:

19 Q But at the time that you wrote --

20 THE COURT: Do the other companies ask you to do the

21 same? Does it come through on the computer with them as

22 well?

23 THE WITNESS: Yes.

24 BY MR. COHEN:

25 Q Nationwide got paid -- Lindgren got paid in
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1 full from Nationwide for this repair, isn't that correct?

2 A Yes.

3 Q Is it also correct that Lindgren didn't bill

4 the Bergs anything for this repair?

5 A No more than their deductible.

6 Q Other than the deductibles any overage or

7 surplus?

8 A No.

9 MR. COHEN: Thank you.
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10 THE COURT: Mr. Myers.

11 MR. MYERS:

12 Q Mr. Joffred --

13 THE COURT: Are you going to examine at this point in

14 lieu of calling him in your case?

15 MR. MYERS: No. I'm going to be fairly truncated,

16 short.

17 THE COURT: As long as it is not repetitive. Don't do

18 those questions now and then in your case.

19 MR. MYERS: I understand, Your Honor.

20 CROSS-EXAMINATION

21 BY MR. MYERS:

22 Q Mr. Joffred, I just want to be clear on a few

23 points with you. The exhibit that's number 6 that is the

24 damage report that has the print date of September 20th, '96;

25 is that correct?
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1 A Yes.

2 Q And what is with this damage report, who

3 receives it?

4 A Nationwide and the customer.

5 Q And how is it transmitted or sent to

6 Nationwide?

7 A As soon as I write the estimate and lock it it

8 goes right through the computer to Nationwide.

9 Q Just so that I'm clear, would Nationwide
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10 necessarily get it on September 20th or might they get it on

11 another date?

12 A They would get it on the day I locked the

13 estimate.

14 THE COURT: September 10th in this case.

15 BY MR. MYERS:

16 Q That would be September 10th?

17 A Yes.

18 Q And now this print date of September 20th is

19 there a significance to this print date?

20 A Just the date that it was printed out when I

21 was asked for a copy.

22 Q Would this have been the date that it was given

23 to the Bergs, if you know?

24 A No, they would have got the original one the

25 10th.
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1 Q Okay. Now with regard to Exhibit 19, the

2 supplemental report, who gets that?

3 A Nationwide and the owner.

4 Q Would this also be a document, this supplement

5 report, would it have been sent to Nationwide on a date

6 previous to February the 5th of '97?

7 A Yes.

8 Q Now I want you to take that document. Do you

9 have it in front of you, sir?
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10 A 19, yes.

11 Q On Page 7 is there a recounting or a setting

12 for the total cost of the job?

13 A I don't understand the question.

14 Q On Page 7 does that list the total price for

15 the parts?

16 A Yes.

17 Q It shows -- I don't want to lead you through

18 this. Does it show the parts discount, the costs for labor,

19 etc.?

20 A Yes.

21 Q Do you get to a total? Is there a line marked

22 total supplement amount?

23 A Yes.

24 Q What is that figure, if you would?

25 A 12,475.66.
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1 THE COURT: Total supplement. The world supplement on

2 this sheet does not mean an additional amount, does it? It

3 means a changed amount.

4 THE WITNESS: Right, a changed amount. That's the

5 total, yes.

6 THE COURT: Other places where supplement is used

7 means addition but not on this.

8 BY MR. MYERS:

9 Q That also shows the deductible that is to be
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10 paid by the customer; is that correct?

11 A Correct.

12 Q When you go to Page 10 that total number is

13 $11,975.66; is that correct?

14 A Correct.

15 Q That would be the difference between the total

16 supplement amount and the deductible paid by the customer; is

17 that correct?

18 A That's the amount less the deductible.

19 Q Okay. That's the amount that Lindgren was

20 paid, am I correct?

21 A Correct.

22 Q Do you also prepare a service invoice that is

23 provided to the customer?

24 A Yes.

25 Q Does that show the total amount of the job, the
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1 cost that's set forth in the supplement report?

2 A Yes.

3 Q When is that given to you?

4 A At the time they pick it up.

5 Q So at the time of the pick up does the customer

6 receive both the supplemental report and the work -- the

7 service invoice?

8 A Yes.

9 Q Now with regard to the return of the vehicle it
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10 came back to you on in early January -- what's the date that

11 you recall it coming back to you?

12 A I think it was January 2nd or 3rd.

13 Q What specifically -- who brought it back, if

14 you recall?

15 A Mrs. Berg.

16 Q What specifically did she say to you, if

17 anything?

18 A There was a noise in the steering, so I'd ask

19 her to leave it and I would check it out.

20 Q Did you do that?

21 A Yes.

22 Q Did you make any finding at that time as you

23 recall?

24 A Yes, we found out that the power steering

25 pulley was bent and the bracket that held the steering pump
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1 on the engine.

2 Q Was that repaired?

3 A Yes.

4 Q Was there an additional amount billed to

5 Nationwide for that?

6 A Yes.

7 Q Do you recall the amount?

8 A No, I don't. It was supplement two.

9 Q It was supplement two. I don't have that in
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10 front of me. Do you recall whether that was paid?

11 A Yes, I'm sure it was.

12 Q Was it brought back to you any other time by

13 either Mr. or Mrs. Berg or somebody on their behalf?

14 A Yes. Mrs. Berg brought it back for tires. She

15 complained of the tires wearing in the front.

16 Q Do you recall when that occurred?

17 A I think it was later in January.

18 Q What happened at that time?

19 A That time I had our front end alignment man to

20 check it out to make sure there wasn't any problem.

21 Q Did you personally work on the vehicle at that

22 time?

23 A No, I didn't.

24 Q Were you aware of any problem at that point?

25 A No. I'd ask them to set it up and put the
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1 gauges on it to check it and make sure the alignment was

2 still on and it was.

3 Q Were either Mrs. Berg or Nationwide charged for

4 that?

5 A No.

6 Q Were there any other communications between you

7 and Mrs. Berg or Mr. Berg regarding this vehicle for the

8 balance of '97 that you can recall?

9 A Yes. Mrs. Berg brought it back to me about the
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10 lights coming off and on and the chiming, and I had someone

11 check it out. There was nothing we could find. At that

12 point I asked her to take it to a Jeep dealer since we were

13 not a Jeep dealer at that time to see what their findings

14 would be and let me know. And I would be contacting the

15 insurance company. And in that time I called and checked

16 with her and she told me it went away. It didn't happen

17 again.

18 Q Do you recall when that took place?

19 A No, I don't.

20 Q Was it before or after the --

21 THE COURT: Do you have a date to suggest?

22 BY MR. MYERS:

23 Q Was it before or after March or April of that

24 year?

25 A No, I would say it was before.
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1 Q You were present in the courtroom, were you

2 not, when Mr. Joffred testified earlier today?

3 A Today, yes.

4 Q You heard Mr. Wert's testimony?

5 A Yes, I did.

6 Q Did David Wert ever come to you and tell you

7 anything about new parts being thrown in the dumpster?

8 A No, he didn't.

9 Q Did you ever see new parts laying in the
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10 dumpster that were related to this vehicle?

11 A No, I did not.

12 Q Did you ever make a statement to Mr. Wert

13 saying something to the effect that it's not my problem or

14 not our problem?

15 A No, I did not.

16 Q Is that a situation about which you would have

17 laughed as he suggested?

18 A I wouldn't think so, no.

19 Q Was David Wert responsible for any aspects of

20 the repair of this vehicle?

21 A No.

22 Q Now the jury has already heard that Mr. Wert

23 was fired from Lindgren. Do you understand that?

24 A Yes.

25 Q I don't want to belabor that greatly, but you
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1 have testified that you believe he may have taken documents?

2 A Correct.

3 Q Why do you believe that?

4 A Because I had wondered how he got all of the

5 information he needed to call the Bergs. I mean he was never

6 involved in the estimate or the fixing of the vehicle to know

7 as much information as he did about it.

8 Q Were you the person that fired him on August

9 28th of '97?
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10 A I'm not sure if it was me directly. I think it

11 was my supervisor at the time.

12 Q Now you've testified in response to Mr. Cohen's

13 cross-examination that it's not unusual to sublet aspects of

14 a job; is that correct?

15 A Correct.

16 Q Is it common when that occurs or is it uncommon

17 for the actual customer to be notified about the subletting

18 of jobs?

19 A Could you reword that?

20 Q In other words, do you normally advise a

21 customer that a job has been or a part of the job has been

22 sent to this shop or some other shop?

23 A No, it's my job to repair it.

24 Q Repair it on the original estimate report.

25 Exhibit 6 is there a time specification --
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1 THE COURT: Are you talking about the appraisal

2 report?

3 MR. MYERS: Yes, the damage report, Exhibit 6.

4 BY MR. MYERS:

5 Q Mr. Joffred, do you have that?

6 A Yes.

7 Q Is there a time specification on that report

8 with regard to the issues of the unibody repair?

9 A Yes, there is.
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10 Q Is that on the next to the last page of the

11 report?

12 A Yes, Page 6.

13 Q Are there line item numbers?

14 A They got holes punched through it. It looks

15 like 187 and 188.

16 Q Now is there -- if you will, take Exhibit 19.

17 Does Exhibit 19 anywhere in the report make an indication

18 about the unibody repair?

19 A You are talking about the initial line items

20 that were removed, is that what you are saying?

21 Q Yeah. Is there a reference there to the

22 unibody repair and whether that was changed?

23 A Yeah, I took the 7.0 and the 720 out of the

24 estimate and put a charge in for 487.50.

25 Q And is that on Page 9 of the report, sir?
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1 A Page 67.

2 Q Is that down now item 197?

3 A Yes.

4 Q Does it make any reference in this report to

5 the issue of replacement or repair of the side rails?

6 A No.

7 Q On Page 9 beginning on Page 8 is there an

8 indication of changed items?

9 A Yes, several.
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10 Q Does that run on to Page 9?

11 A Yes.

12 Q Is there a reference to the front side rail,

13 Page 9?

14 A It's on Page 8. It's a deleted item.

15 Q That's your deleted item?

16 A Yeah.

17 Q Does that indicate then that the front side

18 rail was not replaced?

19 A Yes. I took the rail off the estimate, the

20 price of the rail and labor.

21 Q Now if you go to Page 9 is there also a

22 reference for front side rail?

23 A Yes, to repair the front side rail.

24 Q Is that how you describe the change in what was

25 done to the vehicle as to the side rail at least?
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1 A Correct.

2 Q Now originally, am I correct, that Exhibit 6

3 indicated that both side rails would be replaced; is that

4 correct?

5 A Yes.

6 Q Why was the right front side rail not replaced?

7 A Because when it came back from the frame shop

8 everything was within alignment.

9 Q In your opinion was or was that not an
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10 acceptable means of process of repair of this vehicle?

11 A Yes, that was acceptable.

12 MR. MYERS: Those are all of the questions I think I

13 have.

14 CROSS-EXAMINATION

15 BY HUCKABEE:

16 Q Mr. Joffred, when you refer to the last

17 question to the frame shop did you mean K.C. Auto Body?

18 A Yes.

19 Q Now were you satisfied that Lindgren properly

20 repaired the vehicle for the Bergs?

21 A Yes, I am.

22 Q Were you satisfied with the work performed by

23 K.C. Auto Body?

24 A Yes, I am.

25 MR. HUCKABEE: That's all I have, Your Honor.
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1 THE COURT: Redirect.

2 REDIRECT EXAMINATION

3 BY MR. MAYERSON:

4 Q Mr. Joffred, did I hear you correctly you were

5 doing the Bergs a favor, is that right?

6 A Doing them a favor?

7 Q In repairing the vehicle as you did?

8 A I don't understand what you mean.

9 Q I thought when Nationwide's counsel was asking
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10 you about the service that you gave that you were doing this

11 all for the Bergs, you were trying to fix their vehicle?

12 A Yes, they are the customer.

13 Q Excuse me?

14 A They are the customer, yes.

15 Q So that's why you decided to repair the

16 vehicle?

17 A Yes.

18 Q Didn't Mr. Berg tell you he didn't want the

19 vehicle repaired after he saw it?

20 A Yes, he did.

21 Q Didn't you not -- did you tell him that you had

22 already appraised the vehicle as a total loss?

23 A No, I didn't.

24 Q Now this thing about David Wert taking your

25 documents, which documents are you claiming he took?
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1 A Everything I had for this file, my estimates,

2 and copies of things that I had.

3 Q Is that why Nationwide never had the supplement

4 because David Wert took it?

5 A Probably the original they would never have

6 gotten. I would have printed it again.

7 Q Nationwide didn't have it either. Did David

8 Wert take Nationwide's copy also?

9 A I have no idea.
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10 Q When do you suppose that David Wert stole your

11 documents?

12 A I'm guessing before he got fired.

13 Q When was that?

14 A In August of -- I don't know. I wrote it down

15 back there August of '97, '98. I'm not sure.

16 Q Why did you fire David Wert again? Was it

17 because he made a worker's comp claim?

18 A No.

19 Q He did slice his foot open -- toe, dropping a

20 cylinder on it, right?

21 MR. COHEN: Objection.

22 THE COURT: What's the question? Do you want to

23 rephrase the question? Just a minute. I'm looking for

24 something. All right. Go ahead.

25 BY MR. MAYERSON:
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1 Q I will rephrase the question. Isn't it true

2 that Mr. Wert dropped a cylinder on his foot and split his

3 toe wide open and received stiches and he was hospitalized?

4 A It was never reported to me.

5 Q Do you have any idea what his injury was?

6 THE COURT: How is that relevant at this point?

7 MR. MAYERSON: I will move on.

8 BY MR. MAYERSON:

9 Q Sir, which document is it that you said that is
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10 locked in?

11 A The estimate when I write it the original

12 damage report.

13 Q Can I see a copy of that? I thought we were

14 talking about an invoice. This one, is that locked in?

15 A No.

16 MR. COHEN: I am sorry.

17 MR. MAYERSON: Is there an invoice that is enlarged?

18 Number 20? I don't need it. This is the exhibit that is

19 number 20.

20 THE COURT: The repair order?

21 MR. MAYERSON: Yes.

22 THE WITNESS: Yes.

23 BY MR. MAYERSON:

24 Q That's not locked in?

25 A It's not sent to -- no, this is generated at
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1 Lindgren's. This doesn't go to the insurance company.

2 Q But the figure that's on there for the total

3 amount of repairs the fact that that matches the appraisal of

4 September 20th why are any of the repairs -- is meaningless

5 you change that as you work and go along?

6 A The repair order, yes.

7 Q Right?

8 A That gets changed as parts are put on and taken

9 off.
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10 Q That doesn't really prove anything, does it?

11 MR. COHEN: Objection.

12 BY MR. MAYERSON:

13 Q It doesn't prove that that was the amount of

14 money that you wrote to repair this vehicle on September 4th,

15 1996, does it? In other words, this service invoice is

16 repair order date of 9/6/96?

17 A That's when the vehicle was brought in.

18 Q Okay. But the items that are listed on that

19 document were those items that you had identified on

20 September 6th?

21 A Some of them would be. Like I say, some are

22 changed.

23 Q That gets changed along the way?

24 A Correct.

25 Q Just because that document is dated 9/6 doesn't
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1 clear up September 10th or September 20th?

2 A No, because it has an in date and out date.

3 Q Okay. It wasn't invoiced until December 30th?

4 A Right.

5 Q Any time prior to December 30th you can change

6 that document, correct?

7 A Correct.

8 Q So we still don't know what happened to any

9 appraisal that was dated September 10th, 1996, correct?

R. 1402a



10 A Not an original printout, no.

11 Q Or any copy much less an original we don't have

12 a copy of that, right?

13 A Of the --

14 Q Of any appraisal that was dated September 10th

15 or earlier?

16 A Yeah, this is the original damage report.

17 Q What's the date on it?

18 A But that's from the 20th, yeah.

19 Q And you are saying that David Wert stole the

20 original?

21 A I'm just saying he had access to it.

22 Q But you sent it to Nationwide too, so you

23 should each have a copy?

24 A It goes through the computer to them. As soon

25 as it is written -- I write it, lock it, and it goes through
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1 the system.

2 Q I understand but the fact that you don't have

3 your computer and perhaps David Wert stole it doesn't explain

4 why Nationwide doesn't have a copy, right?

5 A I don't understand what you are saying.

6 Q I mean you are not claiming that David Wert

7 stole Nationwide's copy too, right?

8 A No. No.

9 Q On September 10th, Nationwide would have gotten
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10 a copy automatically, right?

11 A Yes.

12 Q Is it usual for Lindgren to cut the fan shroud

13 to the engine to pass the engine shroud, was that proper?

14 A No, I would think not.

15 Q When you were asked earlier if the repairs were

16 proper do you still contend that?

17 A I guess to a certain point, yes. I wasn't

18 aware of that.

19 Q Sir, the 10 percent discount that you gave

20 Nationwide that was one of the requirements for you to be on

21 the program, wasn't it?

22 A It was an agreement, yes.

23 Q And you didn't give that to all insurance

24 companies, did you?

25 A Most of the direct repair shops, yes.
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1 Q Not to all of the insurance companies did you?

2 A Not every insurance company, no.

3 Q And, in fact, the labor rate that you charge

4 the general public is more than any other insurance company

5 that you charge, right? Let me rephrase. If I come in to

6 you about my vehicle and I need work on it you are not going

7 to give me the same labor rate that you give any insurance

8 company, are you?

9 A Now we do, yes.
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10 Q How about in '96 then?

11 A I can't remember but --

12 Q Wasn't it $48?

13 THE COURT: Let him answer the question.

14 MR. MAYERSON: I am sorry.

15 THE WITNESS: As far as I recall it was the same for

16 everybody.

17 BY MR. MAYERSON:

18 Q I would like you to look at Exhibit 20. First

19 let me ask you a question. What was the labor rate that was

20 given to Nationwide?

21 A Back then?

22 Q Yeah.

23 A 34.

24 Q Look at Exhibit 20 and tell me if it does not

25 say customer labor rate is 47.
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1 THE COURT: Assuming you mean dollars?

2 MR. MAYERSON: Yes. I am sorry, $47.

3 THE WITNESS: Where is that?

4 BY MR. MAYERSON:

5 Q On the front page of Exhibit 20 under service

6 invoice at the top where it says, repair as per estimate.

7 A Oh, it says service labor rate?

8 Q Right. If I were to come in to your store and

9 ask for work done that's the rate that I would be charged,
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10 right?

11 A In the service department, not the body shop.

12 Q Oh, okay. Why is there a difference between

13 the service department and the body shop?

14 A There is different labor rates.

15 Q All right. Nationwide's counsel was asking you

16 some questions about whether or not you thought the vehicle

17 was repairable after they talked with you, right, and you

18 agreed that it was?

19 A Yes. Yes.

20 Q It turned out it really wasn't repairable, was

21 it?

22 A Yes, it was.

23 Q Well how do you explain the fan shroud being

24 cut?

25 A Again, I said I'm not aware that it was.
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1 Q Sir, were you here for the testimony of your

2 employee, the gentleman who repaired the vehicle?

3 A Yes.

4 Q Didn't you hear him say he cut the fan shroud?

5 A Yes.

6 Q So you do know that the fan shroud was cut?

7 A Yes, at this time. At this point I did, yes.

8 Q How do you account for that?

9 A I don't know. I wasn't aware of it until this
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10 started. I was told there was a section cut out underneath.

11 When I seen the vehicle it didn't look like it was cut out.

12 I've seen different Jeep access panels but that didn't appear

13 to be cut out what I saw like David Wert --

14 Q Wouldn't the rails being improperly measured be

15 one explanation why the engine didn't fit into the engine

16 cavity?

17 A The only problem I understand the engine not

18 fitting is the transmission mount was in backwards. We had

19 put that in the body shop and then when we sent it over to

20 service they were not aware that it was reversed.

21 Q Do you think the car was repaired correctly?

22 A Yes, I do.

23 Q Regarding this thing about tear down time you

24 said that when you were being asked questions by counsel for

25 Nationwide you agreed with him readily that you were
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1 requesting to tear the vehicle down at that point?

2 A Yes.

3 Q That's not accurate, is it? You had already

4 torn the vehicle down. We covered that during my direct of

5 you earlier. Isn't that correct? You had already gotten

6 through it. You said at that point you determined that the

7 frame was twisted. Do you recall that testimony?

8 A Yes. I don't know how far we were into it like

9 you say.
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10 Q But you did indicate that you were into the

11 project already?

12 A Yes. If we did tear it down all I was asking

13 for was the same to tear it down if it was going to be taken

14 away.

15 Q And this parts invoice it is dated September

16 4th, 1996. That doesn't tell us anything about how many

17 parts that you had ordered by that date, did it? This

18 doesn't really mean anything, the invoice?

19 A Not the date, no.

20 Q Can you explain to me the significance of this

21 invoice?

22 A It's a parts -- list of the parts that we used

23 on the vehicle.

24 Q Okay. But it would have some relevance at the

25 end of the claim when the claim payment was made but not in
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1 the earlier part when you were deciding it was a total loss,

2 is that right?

3 A No, it wouldn't be a parts list until we would

4 order parts.

5 Q Tear down time, that's when you get paid for

6 work you've done when the vehicle is not going to be

7 repaired, right?

8 A Correct.

9 Q So just as coincidence when you were asking
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10 Nationwide for tear down time you had already torn down the

11 vehicle, decided the frame was twisted, and you were asking

12 to be paid for your time?

13 A If the vehicle was a total loss, yes.

14 Q You had decided at that time that it was a

15 total loss. This was before Nationwide came out, right?

16 A Could you --

17 Q I understand that later you changed your mind

18 but at this point when you asked for tear down time you had

19 decided that the frame was twisted. And I think exactly what

20 you said was the whole body was twisted and it was one of

21 those situations that just shouldn't be repaired; is that

22 correct?

23 A Yes.

24 Q So this was at the time when you were asking

25 for the tear down, right?
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1 A Correct.

2 Q The testimony today that you were giving to

3 Nationwide I just want to revisit. You still work for

4 Nationwide, right?

5 A Yes.

6 MR. COHEN: Objection.

7 BY MR. MAYERSON:

8 Q Do you get more than 40 percent of your

9 business from Lindgren now or Nationwide or less --
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10 MR. MYERS: It was asked and answered previously. I

11 object.

12 THE COURT: I think so. The question was asked and

13 answered. Next question.

14 BY MR. MAYERSON:

15 Q Mrs. Berg came to you and explained about the

16 tires in March or April of '97, correct?

17 A I would say, yes, around that time.

18 Q You looked at the tires and you saw that the

19 tires were wearing down to the belt in the front, right, the

20 two front tires?

21 A Yes.

22 Q And you sent her on her way?

23 A No, I told her I would check the vehicle out.

24 Q That's right. You checked the alignment,

25 right?
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1 A Yes.

2 Q And what happened to the alignment report?

3 Q Didn't you tell me that you didn't have a

4 printer for it?

5 A I couldn't tell you for sure if there was a

6 printout available.

7 Q Page 139 of the deposition of 2002 at Line 3.

8 Does that refresh your recollection, sir?

9 A Is this in regards to a printout for the
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10 alignment?

11 Q I'm asking you what happened to the alignment

12 report. You said that the alignment was okay. I asked you

13 for a report, a version of the alignment specs. You told me

14 you couldn't produce it, right?

15 A Apparently, yeah. We didn't have a printer.

16 Q Right. You didn't have a printer.

17 MR. MYERS: Your Honor, may we ask him to read the

18 question in the line before?

19 THE COURT: No. No. No. Go ahead. This is your

20 client. You said you were going to have him back on the

21 stand tomorrow.

22 MR. MYERS: Okay, Your Honor.

23 BY MR. MAYERSON:

24 Q The last thing I don't understand when you did

25 the supplement you did a whole bunch of new things that you

715

1 changed around on this appraisal. You didn't put on a new

2 apron panel or a front rail and some other items on there

3 miscellaneous you will agree?

4 A Right.

5 Q When you switched all of this around it came

6 out to the exact same figure. It was only $150 difference?

7 A Yes.

8 Q Can you explain how that happens? Is that just

9 a coincidence?
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10 A I would say, yeah. There is some things we put

11 on. Some things we took off, adjusted labor times, took my

12 time out to do the unibody, sent the work out, put that

13 amount in there, yeah. It is all spelled out as far as what

14 we used and what we didn't.

15 MR. MAYERSON: Thank you, sir.

16 THE COURT: May I see counsel at sidebar?

17 (Whereupon, the following discussion occurred at

18 sidebar.)

19 THE COURT: I don't want to ask this question but I'm

20 confused. I don't know if the jury is confused. My notes

21 indicate that Mr. Witmer was testifying he says it was my

22 decision to override the appeal of Doug Joffred of Lindgren

23 and if I took pictures or made notes they would have been

24 sent to the claims log.

25 MR. MAYERSON: I think that's correct.
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1 THE COURT: Is that what he said?

2 MS. NULTY: I think you asked him whether he had

3 overridden the decision and he said no.

4 THE COURT: Who said that?

5 MS. NULTY: Witmer said no.

6 THE COURT: That's not what I have in my notes but if

7 that's it, okay. I have in my notes highlighted my decision

8 was to override the approval of Doug Joffred. But it's not

9 my recollection that counts. If you want to ask any
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10 questions on that, that's okay.

11 If I got that impression, maybe the jury got that

12 impression too. I'm not suggesting anyone ask any questions

13 or anything like that. Certainly don't make any reference to

14 what my comments over here at sidebar. But I think it's

15 something that's out there that might be confusing at this

16 point. Okay. It's all right.

17 MR. MAYERSON: Since I still have him on the stand

18 perhaps I will ask him the question and get the answer on it.

19 I'm not afraid.

20 THE COURT: Well, if he was here when Witmer was

21 testifying I don't know whether Joffred was here when he was

22 testifying. Maybe he was or wasn't.

23 MR. MAYERSON: You pulled us over here. Obviously, it

24 is an important point.

25 THE COURT: No. I just have it in my notes. I'm
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1 saying if I have it in my notes -- that's the way I heard it

2 and maybe this is the way the jury heard it. If this is the

3 way the jury heard it, then I think this is a very confusing

4 point.

5 MR. COHEN: It's a good question whether or not

6 Nationwide, on a financial level, had the ultimate say to

7 total this.

8 THE COURT: No, I didn't but I noted those were his

9 words that I wrote down.
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10 MR. COHEN: If the jury is confused, in all due

11 respect, that's plaintiffs' counsel's problem, not mine.

12 THE COURT: Correct.

13 MR. COHEN: I'm not going to correct it.

14 THE COURT: I would not suggest that you would.

15 MR. HY MAYERSON: Would you ask that the court

16 reporter transcribe --

17 THE COURT: No. You've got to be kidding. I can

18 recess at this particular point and if you can persuade her

19 to try to find this in the record that she can read it back

20 to you.

21 MR. MAYERSON: I don't understand how it is such an

22 important point.

23 THE COURT: Let's go. Are we finished? Anymore

24 questions?

25 MR. HY MAYERSON: I'd like to have a break so I can
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1 consult with Ben for a few minutes about some things.

2 MR. MAYERSON: We can discuss this issue. I really

3 don't understand it.

4 THE COURT: You have a couple more?

5 MR. COHEN: A couple of more.

6 THE COURT: Maybe if I give you a break you will have

7 four more questions.

8 (Whereupon, sidebar concluded.)

9 THE COURT: Members of the Jury, we are going to take
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10 our break at this point, 10 or 15 minutes.

11 (Whereupon, the jury left the courtroom at 3:05 p.m.)

12 THE COURT: Again, Mr. Joffred, don't discuss your

13 testimony with anyone. You are not excused. You are still

14 in the hot seat.

15 THE WITNESS: Okay.

16 THE COURT: I talked to Angela over the recess and it

17 would appear that to get a copy of this transcript, which I

18 will, of course, order for myself, if you people want to have

19 a copy, you will have to order it. When she does it for me,

20 she doesn't get paid.

21 In either event, if you want a copy of the transcript,

22 we have got to get that in early. There is no way she can

23 get this transcript ready probably for a February hearing.

24 We are really looking at March. Why do I tell you that?

25 Just because I'm a nice guy.
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1 I want to be fair. I want to tell you everything I

2 know and help you out. And this is even assuming that her

3 supervisor will let her take basically most of the month of

4 January just to do this transcript. It is going to be over a

5 thousand pages. Just so you know that.

6 Okay. Turning to another matter, is the verdict slip

7 and the interrogatory slip are you people going to submit

8 something?

9 MR. COHEN: We are working on a draft.
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10 THE COURT: Do you intend to give me that 5 minutes

11 before I give my charge to the jury or earlier?

12 MR. COHEN: I'm going to try to have it done by

13 tomorrow.

14 THE COURT: Morning. That's good.

15 MR. HY MAYERSON: That's fine, Your Honor.

16 THE COURT: Can you agree on the format? That would

17 be very nice if you can do that. Mr. Huckabee agrees with

18 everything.

19 MR. MAYERSON: Why don't we just have him draft it up?

20 THE COURT: He probably could do the better job or the

21 best job. Of course, Mr. Myers, he will have a lot of

22 suggestions. You can just ignore him. I'm only kidding.

23 MR. MYERS: I'm slightly less reasonable than Mr.

24 Huckabee. We would like to be just cut loose.

25 THE COURT: All of this gets into the transcript. All
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1 of these crazy things. And then they raise these -- and

2 Nationwide did in that case you made me read earlier this

3 morning about some of the judge's comments. How loosely he

4 handled the case in the Bonenberger case and everything else

5 and then it reminds me like I said of my favorite movie, My

6 Cousin Vinny. Off the record.

7 (Whereupon, a discussion was held off the record.)

8 THE COURT: Back on the record. How many more

9 witnesses do you have?
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10 MR. MAYERSON: I'm pretty sure it is just two.

11 (Whereupon, sidebar concluded.)

12 (Whereupon, the jury entered the courtroom at 3:25

13 p.m.)

14 THE COURT: Members of the Jury, I tell you that you

15 don't have to worry about tonight. Did I say something like

16 that this morning? You will notice I didn't look at you. As

17 I understand we have a couple of more questions here for Mr.

18 Joffred and then we have two more witnesses that the

19 plaintiff is going to call and then the plaintiff rests. In

20 either event, we probably will not go later than 4:30 for

21 whatever value that is to anyone.

22 MR. COHEN: Your Honor, I'm done with Mr. Joffred. We

23 can dismiss him.

24 THE COURT: Oh, how nice. Nice to meet you, Mr.

25 Joffred. Be careful. You are not finished. Are you really
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1 going to question him tomorrow, or are you just trying to

2 upset me?

3 MR. MYERS: I would never try to upset you.

4 THE COURT: I know. Are you going to call him

5 tomorrow?

6 MR. MYERS: Not very likely; but if I do, it will be

7 very brief.

8 THE COURT: All right. I was just going to say maybe

9 he could be excused, if everyone agrees.
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10 MR. MYERS: For the balance of today.

11 THE COURT: Well, that's nice.

12 DANIEL BERG, SR., sworn.

13 THE CLERK: State your name and address for the

14 record.

15 THE WITNESS: Daniel Berg, Sr., 477 Alleghenyville

16 Road, Mohnton, Pennsylvania, 19540.

17 DIRECT EXAMINATION

18 BY MR. MAYERSON:

19 Q Mr. Berg, could you please tell the jury your

20 occupation?

21 A I'm a chief pilot for Reading Corporation and

22 I'm self-employed cabinetry and custom furniture business.

23 Q Is that a business you have on your property?

24 A It is, yes.

25 Q Can you tell me how you came to acquire the
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1 Jeep Grand Cherokee?

2 A It was leased from Norco Motors for a

3 three-year period.

4 Q On what date did you lease it, if you recall?

5 A December of 1995.

6 Q So it was a three-year lease running from

7 December '95 to December '98?

8 A That's correct, yes.

9 Q And did you insure that vehicle with Nationwide
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10 Insurance Company?

11 A I did, yes.

12 Q How long have you been a Nationwide

13 policyholder?

14 A Probably since 19 -- mid 70's.

15 Q What was the purpose of this vehicle?

16 A Primary transportation for my wife and family.

17 We had a panel van, but we also had a teenager in high school

18 so it was used for transportation for work and those daily

19 errands.

20 Q Just want to focus -- focus in on the date of

21 the accident. Tell us what happened when after you heard

22 about the accident what you did?

23 A I was in the shop. I received a call from the

24 township police that there was an accident. There were no

25 injuries. It was a half a mile from the house, and I took
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1 the van, went over to the accident site. It was a pretty

2 severe hit. The police in charge said, you know --

3 MR. COHEN: Objection. Objection. Objection

4 Objection. Hearsay.

5 THE COURT: Sustained.

6 MR. MAYERSON: Try not to say what anybody said.

7 THE WITNESS: Okay. It was requested that the vehicle

8 be towed off of the highway, and so we had it towed to my

9 property since at that point we didn't know where it was
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10 going to go and I was only half a mile away.

11 BY MR. MAYERSON:

12 Q Did you call your Nationwide insurance agent?

13 A That afternoon I believe the first call was to

14 the 800 number reporting the accident. They said Mrs. Berg

15 would have to call them back, and I believe it was done

16 either the same day or the following day. She was to call

17 them back and go through all of the specifics because she was

18 the driver.

19 THE COURT: What?

20 THE WITNESS: She was the driver of the vehicle.

21 BY MR. MAYERSON:

22 Q How did you come to select Lindgren

23 Chrysler-Plymouth as your facility for appraisal and repair?

24 A The call was put into the Nationwide Cappel

25 Agency, and we talked to the secretary. And I said this
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1 vehicle is on my property, and it has to be repaired. It's

2 very substantial. What do you suggest we do? We don't want

3 to take this all over the county, and she said we have a blue

4 ribbon repair service station in Shillington. We can have it

5 towed there, and they will do everything turn key from

6 appraise it through to repair it.

7 Q This is the second blue ribbon referral that --

8 do you remember the first accident you had with the deer?

9 A I do, yes.
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10 Q Did you take the vehicle to Lindgren for that

11 as well?

12 A We did, yes.

13 Q Was that at Nationwide's recommendation?

14 A It was, yes.

15 Q Did you have any conversations with anybody at

16 the Lindgren facility?

17 A I'm not sure if it was until it was appraised

18 and then there were conversations, yes.

19 Q What were you told about your vehicle?

20 A I was told by Mr. Joffred that it was a total

21 loss and that, you know, that that was, I believe, the

22 initial conversation.

23 Q Did he tell you that he had appraised the

24 vehicle as a total loss?

25 A Yes, he did, uh-huh.
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1 Q He did?

2 A Uh-huh.

3 Q And did you tell him you wanted the vehicle

4 repaired?

5 A I did, yes.

6 THE COURT: You told him you wanted it repaired?

7 THE WITNESS: Yes, correct.

8 THE COURT: Did you tell him that before he said it

9 was a total loss or after?
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10 THE WITNESS: No, I think it was afterwards, I believe

11 so.

12 THE COURT: In other words, you told him you would

13 like to have it repaired before it was totaled?

14 THE WITNESS: Let's start over with that again because

15 this is our eight year process but we want to make sure we

16 are correct. We had a conversation. I thought it was a

17 total loss and Mr. Joffred, I believe, agreed with me at that

18 point. At some stage the folks at Nationwide became

19 involved.

20 BY MR. MAYERSON:

21 Q Did you speak with anyone from Nationwide about

22 the condition of your vehicle?

23 A I did. I was given I believe it was a Doug

24 Witmer and his -- the conversation was very short. And this

25 may have been several days after this initial -- I'm not
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1 sure. It could have been two, three, four days he said that

2 they are going to repair the vehicle.

3 Q Do you recall how long the repairs took?

4 A I think approximately four months.

5 Q When you got the vehicle back were you

6 satisfied with the condition of the vehicle?

7 A Well, the very first day that we picked the

8 vehicle up I remember it very clearly because it was the

9 31st. We went to a New Year's Eve party and the lights quit,
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10 and we got them to come on and off several times. The

11 following day was New Year's Day. Everyone was closed, and

12 we took it back to Lindgren the morning of the 2nd.

13 Q Did you leave it at Lindgren for some period of

14 time?

15 A Mrs. Berg took it back, and they may have had

16 it a day.

17 Q Were you satisfied with the repairs at that

18 point once you got the vehicle back again?

19 A Whether they found anything -- the problem with

20 the lights we had a -- it seemed to be a clunking in the

21 front end. You couldn't really determine what it was, but

22 anytime you turned the wheel left or right it was a definite

23 sound in the front end.

24 Q Eventually did you have to do anything -- were

25 you having any other problems with the vehicle that you,
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1 yourself, had to take measures to correct?

2 A This is all over a three month period. We

3 noticed that the front end still seemed to -- it just wasn't

4 right. It seemed to want to walk one direction or the other.

5 The tires started wearing, and it got to the point where they

6 frayed down to the metal.

7 Q Did you purchase new tires?

8 A We did, yes.

9 Q Did you eventually receive the telephone call
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10 from somebody?

11 A From who? I am sorry.

12 Q Did you receive a telephone call from somebody?

13 A I did, yes.

14 Q Who was that?

15 A It was David Wert.

16 Q What did Mr. Wert tell you?

17 MR. COHEN: Objection. Hearsay.

18 THE COURT: Sustained.

19 BY MR. MAYERSON:

20 Q As a result of your telephone conversation with

21 Mr. Wert what did you do?

22 A I called -- after our conversation I contacted

23 you.

24 Q Before I forget I want to make sure we cover

25 something. What were your policy payments?
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1 A 384 I believe and some change, 385 per month.

2 Q When you got this call from Mr. Wert you

3 retained our firm to represent you?

4 A I did, yes.

5 Q Did you have any -- once you learned the

6 condition of your vehicle, what we thought was the condition

7 of your vehicle, did you have any feeling on how you wanted

8 to proceed to resolve this matter?

9 A At first I didn't know whether -- I didn't know
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10 what to think because it was a serious allegation. We knew

11 that there seemed to be problems with the vehicle, and we had

12 had it back at least three times. And once I heard it from

13 Mr. Wert and I found no reason to disbelieve him it was great

14 cause for concern.

15 Q At that point in time did you have your eyes on

16 Nationwide at all?

17 A Yes.

18 Q At that point in time?

19 A I think I was wondering what is going on.

20 Q Did you make a request at all for Nationwide to

21 help you with the matter?

22 A No, I did not.

23 Q Did you do anything through counsel?

24 A When we made our initial contact with you there

25 was after a period of time it was all contact should be
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1 through you to Nationwide or Lindgren and from that point

2 that was the way we went.

3 Q Did I keep you apprised of what was going on?

4 A Yes, you did.

5 Q During this time period what was your -- and

6 I'm talking about the period of time period from the time you

7 retained me to the time we filed the complaint.

8 A Yes.

9 Q What was your main priority? What did you want
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10 to see happen?

11 A Have the vehicle fixed properly, if it could

12 be. There was concern about that though.

13 Q Did you eventually purchase another vehicle?

14 A We purchased I believe it was in March of '98

15 we purchased a Volkswagen Jetta replacement.

16 Q Did you purchase that or lease that?

17 A It was a lease.

18 Q So at this point were you making dual payments

19 on cars?

20 A We were, yes.

21 Q Is that of any significance to you?

22 A It definitely was. I had changed jobs. I

23 believe it was two and a half years and taken a substantial

24 five figure pay cut in a job change and so we were still

25 trying to recuperate from that.
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1 Q What are you claiming that you are owed right

2 now?

3 A We have the damages of the vehicle. We paid

4 insurance premiums through the whole period. We had the

5 lease payments of both vehicles. There were insurance

6 payments through this whole period, and that's not taking

7 into account the numerous dollars spent on litigation and

8 experts on our behalf.

9 MR. COHEN: Objection. Objection.
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10 THE COURT: Overruled.

11 BY MR. MAYERSON:

12 Q Sir, are you claiming lease payments from any

13 certain point that -- do you feel as if you incurred expenses

14 that should not have been incurred in this matter?

15 A I believe --

16 THE COURT: Just a second. That's too general. Now I

17 think that I understand Mr. Cohen's objections. This is the

18 time when we have to at least delineate what are the damages

19 that he is going to be asking this jury to compensate for.

20 They can't be certain things, and they can't be other things.

21 Let's be a little more specific.

22 BY MR. MAYERSON:

23 Q Mr. Berg, did you have the use of your vehicle

24 from September 4th, 1996 forward?

25 A The vehicle in the repair process was four
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1 months. There was no use at all. From then on the vehicle

2 was driven. It's been noted. Towards the I believe it was

3 March of the '98 period after the Jetta was purchased, the

4 vehicle was parked and I believe from that point on.

5 Q Okay. And for that little bit of period of

6 time that you did have the enjoyment of driving this vehicle

7 do you agree that that was an appropriate characteristic of

8 the experience?

9 A Absolutely.
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10 Q Was there a time when -- do you recall a time

11 period when we were involved and the parties were trying to

12 inspect the vehicle?

13 A I do recall, yes, yes.

14 Q Do you know how many times you took the vehicle

15 but to have to let the Defendants look at it?

16 A Two, possibly three.

17 Q There is one specific time period where there

18 may be some testimony later where Nationwide is claiming

19 nobody was home. Do you recall what I'm talking about?

20 A I recall it, yes.

21 Q Can you tell the jury what that situation was?

22 A There was an appointment made to come out and

23 look at the vehicle. I don't believe my wife was home. I

24 have a 2400 square foot shop. I'm typically in the spray

25 booth. When I'm there -- and no one came to the shop door
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1 and knocked on it -- it is very possible this gentleman came,

2 went, and knocked at the house and thought no one was home

3 and just left. I was definitely there.

4 Q Mr. Berg, when you became a policyholder of

5 Nationwide Insurance Company did you have expectations?

6 A Certainly.

7 Q What were those expectations?

8 A That what they put out to in their policies and

9 their procedures would be what they would stand behind.
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10 Q Do you feel that's what you got?

11 A No.

12 Q Sir, what was the amount of your deductible?

13 A $500.

14 Q And I just want to be clear are you claiming

15 that your lease payments from the date of the accident should

16 be included in this or should not be included in this?

17 A Should be included.

18 Q Why?

19 A Because the vehicle -- once this vehicle was

20 damaged, it was, again, it was something that was driven, but

21 it just wasn't as safe. There was no good feelings about it

22 at all, believe me; and it was used as sparingly as we could.

23 Q Sir, did you hear the testimony during the

24 course of this trial about the vehicle's mileage?

25 A Yes, I did.
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1 Q Do you agree with the testimony that you heard

2 about the mileage?

3 A No, I don't. No.

4 Q What don't you agree about?

5 A It wasn't broken down properly. They lumped

6 mileage together. All of the vehicles that I have leased or

7 purchased we've got the highest lease available which I think

8 is 15,000 and we have driven almost all of those vehicles 18

9 to 20,000 miles a year.
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10 The first eight months before the accident we put

11 13,000 plus miles on that vehicle. Based on that ratio

12 that's 19,000 miles a year. The vehicle sat for four months.

13 We drove it then from January to September. When David Wert

14 called because there was no knowledge that this was a problem

15 -- again, another 13 or 14,000 miles, now it's almost up to

16 30,000 before we even get the call from David Wert. Now this

17 process of inspecting it and really finding out what was

18 wrong with it took another three to four months and by that

19 time period there was an excess of 30,000 miles on the

20 vehicle.

21 So from the time that our final inspection was done on

22 the vehicle it would have been driven less than 5 or 6,000

23 miles with the knowledge of, you know, that this and we

24 finally were told by you that this should be parked and

25 that's what we did and you told us that and that's what we
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1 did.

2 Q Sir, I'm showing you what's been marked as

3 Exhibit 12. Do you recognize what's depicted in the

4 photograph?

5 A I do, yes.

6 Q Can you tell us?

7 A It's pictures of my house, my shop, my back

8 patio, the front of my shop, pictures through the car window

9 with our mail on the seats of the car and with notes subject
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10 -- may I read the notes?

11 THE COURT: No.

12 THE WITNESS: Okay.

13 BY MR. MAYERSON:

14 Q Sir, did you -- where did you park the vehicle

15 when you were done driving it?

16 THE COURT: Excuse me, by the way, you didn't make

17 those notes on these pictures, did you?

18 THE WITNESS: No, I did not. No.

19 THE COURT: We have to deal with that later.

20 BY MR. MAYERSON:

21 Q Sir, is that where you kept the vehicle while

22 you were not driving it?

23 A Yes.

24 MR. MAYERSON: Thank you. No further questions.

25 THE COURT: Counsel, I will see counsel at sidebar.

735

1 (Whereupon, the following discussion occurred at

2 sidebar.)

3 THE COURT: Do you have a witness who is going to

4 itemize dollars and cents wise what the damage has been in

5 your claim? If you don't, you are not -- you've got to get

6 this stuff into evidence. You just can't say the lease

7 payments and then, you know, whatever.

8 MR. HY MAYERSON: Your Honor, the witness has made

9 these lease payments --
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10 THE COURT: I don't want to hear that. You've got to

11 have this in the testimony or a stipulation or something with

12 regard to the damages. Now I was a nice guy a couple of

13 months ago in another case involving breach of contract. Of

14 course I have loose lawyers who don't know their tail from a

15 whole in the ground. I let it go and guess what who has the

16 problem now in the trial motions?

17 MR. HY MAYERSON: I am sorry. I thought he testified

18 as to the amount of the lease payments.

19 THE COURT: I want to hear every damage claim too,

20 what the damage claim is and give an amount and then those

21 are the ones that defense will be cross-examining with regard

22 to.

23 MR. MAYERSON: We are in agreement we are not

24 addressing attorney's fees or costs, right?

25 THE COURT: That's correct, yes. No attorneys fee's,
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1 no costs, no punitive damages.

2 MR. COHEN: Special damages. Have him testify what

3 his special damages are.

4 THE COURT: Don't be so technical. Yes, special

5 damages.

6 MR. COHEN: His compensatories.

7 MR. MAYERSON: That's the thing with bad faith cases

8 with fraud or bad faith.

9 MR. COHEN: Here I am telling you to try your own case
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10 --

11 THE COURT: You can't tell the jury to guess.

12 MR. MAYERSON: I understand, We will pull the lease

13 out.

14 THE COURT: You have to clarify what those damages

15 are. How are you going to do that? I don't want you to be

16 --

17 MR. HY MAYERSON: Multiply the amount of months by the

18 amount of the lease payment and have the deductible. Have

19 him do it.

20 THE COURT: Can you do that very quickly now?

21 MR. MAYERSON: I'm hoping that I can.

22 THE COURT: What's that?

23 MS. CONNORS: Do we have a calculator?

24 THE COURT: Mr. --

25 MR. HY MAYERSON: Mr. Berg can do it.
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1 THE COURT: Just give me the classification of lease

2 payments.

3 MR. MAYERSON: Lease payments from September.

4 THE COURT: What else?

5 MR. MAYERSON: That's it.

6 THE COURT: You are just asking for the lease

7 payments?

8 MR. MAYERSON: What else is there?

9 MR. COHEN: Wait. Wait. Wait. This is not proper.
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10 If you are not prepared to try your case, I don't think the

11 Judge should sit here and try your case.

12 THE COURT: I want to know what --

13 MR. MAYERSON: This case is about punitive damages not

14 about what your client did --

15 MR. COHEN: You can apply that in the bad faith case

16 not here.

17 MR. MAYERSON: This is an awkward situation.

18 THE COURT: This is something that you wanted that you

19 agreed to --

20 MR. MAYERSON: Yes.

21 THE COURT: -- Monday morning. Let's not rehash that

22 issue. We have two trials here. There will be an order that

23 this case was bifurcated and what is in the bifurcated

24 section, which will have this term number, they are going to

25 be two different verdicts ultimately and there will be two
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1 judgments. And once we have a verdict in this case, which

2 I'm putting on the record now if there are motions for a new

3 trial, you have to file those within 10 days of this part of

4 the case and not wait until it's over. Now it is not going

5 to be February, could be March or April or whatever.

6 MR. COHEN: We should just have him add up the lease

7 payments.

8 MR. MAYERSON: Okay.

9 THE COURT: Go over there and talk to him. Do you
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10 have an objection to that?

11 MR. COHEN: Are you going to hit me if I do?

12 THE COURT: Yeah. Members of the Jury, excuse us for

13 about 10 minutes. All right. Stretch your legs.

14 MR. COHEN: I don't have a problem with Mr. Mayerson

15 talking to his client. I would like an instruction that

16 other than those lease payments, he is not to talk to him

17 about his testimony while he is up there.

18 THE COURT: I agree. Yeah, we are asking you to

19 calculate what the lease payments are so we have a number.

20 THE WITNESS: Certainly.

21 THE COURT: That's the only thing that I would like

22 you to talk to counsel about. What did you do? You took 28

23 months times $385?

24 MR. MAYERSON: Plus the money down, which is 2214.

25 THE COURT: Plus 2214.
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1 MR. MAYERSON: That's the down payment plus I think

2 you should divide that by three because you already had the

3 vehicle for nine months so you have take two thirds --

4 THE COURT: We can go off the record for a moment.

5 (Whereupon, a discussion was held off the record.)

6 THE COURT: Back on the record.

7 MR. MAYERSON: Your Honor, with the Court's

8 permission, perhaps during the testimony I can show my client

9 his debt page with his insurance premium so that he can
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10 include that in his damages. I feel that we are wasting

11 valuable time that --

12 MR. HY MAYERSON: He would rather withdraw it, Your

13 Honor.

14 THE COURT: Well, I agree that we are wasting valuable

15 time; but we have to have an answer because we can't get

16 these witnesses back on the stand and we can't just go and

17 ask the jury to guess this and guess that.

18 Unless you think that there is noneconomic damages

19 that you think that you are entitled to and the only

20 noneconomic damages that I think you would be entitled to

21 would be the possibility of the trebling the economic damages

22 and that's not going to be for this jury to decide. This is

23 going to be within the discretion of the trial judge, which

24 we agreed, again, would be deferred to the second part of the

25 case.
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1 MR. MAYERSON: Right.

2 THE COURT: When the trial judge might have to rule on

3 punitive damages as well so there might not be any

4 overlapping of counsel fees or anything else. What we are

5 interested in is what are the economic damages that this man

6 is going to testify to. This should have been set forth in

7 your trial brief, and I did not insist at that particular

8 point because I'm going to be perfectly honest with you I had

9 no opportunity to look at the case. I was trying another
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10 significant case where the lawyers told me it was going to

11 last three days and it lasted five days and into the evening

12 hours. That's why I did not.

13 MR. MAYERSON: I real --

14 THE COURT: Your trial brief was long, the same with

15 everyone else's brief. If the Superior Court wants to fault

16 me for that, then they have to pay me more than $365 a day.

17 MR. MAYERSON: Mr. Berg --

18 THE COURT: Talk to him privately about it and see if

19 you can get the other lawyers to agree. I don't want to be

20 in on it. Again, as I say, this court, this judge might be

21 involved at a later time in determining whether or not there

22 should be treble damages or whether or not there should be

23 punitive damages; and I have some fact issues that I should

24 decide and I don't want to hear things off the record.

25 Maybe what you might want to do is withdraw Mr. Berg
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1 from the stand and call your other witness and then complete

2 your examination of Mr. Berg tomorrow morning.

3 MR. COHEN: All right. I'm going to object for the

4 record, just for the record, I would object to that.

5 THE COURT: Okay. If you object to it, then we won't

6 do that.

7 MR. COHEN: I mean with all due respect, he should

8 have his damages figured out by the end of his case.

9 THE COURT: I agree. I agree. I agree. Do you want
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10 to complete the questioning of this witness?

11 MR. MAYERSON: Yes, Your Honor.

12 THE COURT: Do you have an amount now? Do you have an

13 amount that you will testify to --

14 THE WITNESS: Yes.

15 THE COURT: -- and you know what you are going to do?

16 THE WITNESS: Yes.

17 THE COURT: Bring the jury down.

18 MR. MAYERSON: Your Honor, would it be all right for

19 Hy Mayerson to question?

20 MR. COHEN: I would object to that.

21 THE COURT: You object to that?

22 MR. COHEN: In the middle of this witnesses'

23 testimony.

24 MR. MAYERSON: Fine, Your Honor. Fine, Your Honor.

25 MR. COHEN: You know what, go ahead. Let him
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1 question.

2 THE COURT: Let him pop up, and I will let him sit

3 down.

4 MR. HY MAYERSON: I'm fine with it.

5 THE COURT: Okay.

6 (Whereupon, the jury entered the courtroom at 4:10

7 p.m.)

8 THE COURT: Okay.

9 BY MR. MAYERSON:
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10 Q Mr. Berg, the final area of questioning we

11 would like to cover to make sure we understand what your

12 claim is for your losses.

13 A Okay.

14 Q My understanding is that you had a leased

15 vehicle?

16 A Correct.

17 Q And you are claiming a loss on these lease

18 payments from when?

19 A From the date of the accident to the end of the

20 lease, 28 months.

21 Q And have you computed what that amount is?

22 A I believe it's 384.05 per month, and we have

23 half of the down payment.

24 THE COURT: No. No. Take one at a time. Lease

25 payments for 28 months at a round off figure of 385.
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1 THE WITNESS: Correct.

2 THE COURT: How much is that?

3 THE WITNESS: 12,000, I believe, 281.

4 THE COURT: 12,281.

5 MR. MAYERSON: Did you also add another factor?

6 THE COURT: Isn't it 10,780?

7 THE WITNESS: That's correct.

8 THE COURT: That's the one item of damage that you are

9 claiming and asking to recover in this matter?
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10 THE WITNESS: Yes.

11 BY MR. MAYERSON:

12 Q There is a second item dealing with the lease

13 also, correct?

14 A That's correct. It is the down payment of 2200

15 and half of that is 1100 additional on that amount.

16 THE COURT: 2200 was the down payment?

17 THE WITNESS: I have gotten -- it is $1100.

18 THE COURT: $1100 to be added to the 10,780, is that

19 right?

20 THE WITNESS: That's correct.

21 MR. COHEN: Wait. I have 780. I have 780, sorry.

22 THE COURT: 1100. That's 11,780 total at this point;

23 s that correct?

24 THE WITNESS: That's correct.

25 THE COURT: Anything else?
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1 BY MR. MAYERSON:

2 Q Mr. Berg, did you also have increased insurance

3 premiums?

4 A Yes, we did.

5 Q Can you approximate for me what that amount

6 would be?

7 A Six months, $354 premium.

8 THE COURT: Total?

9 THE WITNESS: Correct.
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10 THE COURT: 354 to be added to that?

11 MR. HY MAYERSON: That's for six months, Your Honor.

12 He wanted it from September to the end.

13 THE COURT: For six months.

14 MR. HY MAYERSON: Six months.

15 THE COURT: For a total for the six months is $354,

16 right?

17 MR. HY MAYERSON: Right.

18 THE COURT: Insurance payments?

19 MR. HY MAYERSON: Right.

20 THE COURT: All right. Anything else?

21 THE WITNESS: I believe that was it.

22 MR. MAYERSON: Thank you, sir.

23 THE WITNESS: You are welcome.

24 THE COURT: Any further questions?

25 MR. MAYERSON: No, Your Honor.
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1 CROSS-EXAMINATION

2 BY MR. COHEN:

3 Q Let's work backwards. Let's talk about --

4 MR. HY MAYERSON: Excuse me for one minute.

5 MR. MAYERSON: We are ready to move forward.

6 BY MR. COHEN:

7 Q Isn't it true that until today you didn't

8 really know what your damages were in this case?

9 A Were they ever added up? No.
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10 Q I mean we just had to go through that exercise

11 today?

12 A We did.

13 Q You didn't know what they were then?

14 THE COURT: He didn't add them up. He knew what his

15 damages were. He didn't add them up the way this judge is

16 insisting so the jury doesn't have to guess. I apologize for

17 that.

18 BY MR. COHEN:

19 Q But your damages that you are claiming here

20 today are $11,780 and $354?

21 A Correct, actual damages.

22 Q All right. The $354 --

23 THE COURT: Out the pocket damages, economic damages.

24 BY MR. COHEN:

25 Q $354 you testified that was an increase in
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1 insurance. You really mean that was just your insurance

2 premium that you were paying?

3 A It was a six month premium. Why I paid for

4 insurance that I did not receive what I felt was the service

5 that I paid for.

6 THE COURT: You mean the use of the car?

7 THE WITNESS: That's correct.

8 BY MR. COHEN:

9 Q It wasn't an increase in your insurance
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10 premium; it was just your insurance premium?

11 A It was not an increase.

12 Q When you testified it was an increase in your

13 insurance premium that was not correct?

14 A That was an error in interpretation.

15 Q This was the insurance premium for the Jeep?

16 A Correct, yes.

17 Q The Jeep that you are driving throughout this

18 time period?

19 A Time period that it was sitting.

20 Q The time period --

21 THE COURT: That's what he means by it. In other

22 words, if this was the six months that he wasn't using the

23 Jeep; and he has calculated the insurance for those six

24 months at $354, is that right?

25 THE WITNESS: That's correct, four months that it was
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1 repaired and two months that it was sitting --

2 THE COURT: Yeah.

3 THE WITNESS: -- parked. At the end it was almost six

4 months.

5 BY MR. COHEN:

6 Q For the time period that your vehicle was in

7 the shop --

8 A Correct.

9 Q -- you believe that you shouldn't have had to
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10 pay for the insurance on the car at that time?

11 THE COURT: He is saying he paid insurance, but he

12 didn't have the use of the car during that period of time.

13 Let's not -- I think everybody understands this and you do

14 too. That's what he is saying. Now you might want to argue

15 that to the jury as to whether or not.

16 MR. COHEN: I'm challenging his claim for damages.

17 THE COURT: I know. I think you can argue that. He

18 is explaining it as best he can. And I think that we

19 understand how he has calculated $354.

20 MR. COHEN: Okay. We will come back to that.

21 THE COURT: What?

22 MR. COHEN: Come back to damages.

23 THE COURT: Oh.

24 BY MR. COHEN:

25 Q Before this accident you had testified that you

748

1 were insured with Nationwide for some 20 some years?

2 A Correct.

3 Q You never had a problem with Nationwide before?

4 A Never had an accident like this before either.

5 Q But you did have other claims with Nationwide

6 prior to this?

7 A Minor claims, yes.

8 Q You have never had a problem with Nationwide?

9 A No, not to this point.
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10 Q All of your claims had been paid and everything

11 was fine with those claims?

12 A That's correct, yes.

13 Q You actually continued to be a Nationwide

14 insured even long after this accident?

15 A There was a reason.

16 Q That's not my question. You continued to be a

17 Nationwide insured?

18 A Yes.

19 Q The only reason -- following the accident you

20 called Lee Cappel, your agent?

21 A That's correct, yes.

22 Q I believe that you had known Mr. Cappel?

23 A That's correct. I didn't speak with him

24 personally. I spoke to his secretary.

25 Q But you knew -- you've known Mr. Cappel for
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1 many, many years?

2 A Golf course relationship, yes.

3 Q Golf buddy of yours?

4 A Yes.

5 Q You trust him?

6 A Sure. Absolutely.

7 Q You would trust people who work for him, right?

8 A I did, yes.

9 Q So you called his agency and you spoke to one
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10 of his assistants, right?

11 A That's correct, yes.

12 Q She told you about Lindgren?

13 A Uh-huh.

14 Q And the blue ribbon shop?

15 A She did.

16 Q You were familiar with Lindgren because you had

17 used Lindgren before?

18 A Minor repairs, yes.

19 Q You were satisfied with the repairs?

20 A Yes. Minor repairs, yes.

21 Q You had no reason to think that Nationwide was

22 sending you to Lindgren for any kind of underhanded purpose,

23 right?

24 A No.

25 Q Nationwide was sending you to Lindgren because
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1 it was a blue ribbon facility, and they wanted you to have

2 good repairs?

3 A They did, yes.

4 Q You had no reason not to believe that?

5 A No. I didn't, no.

6 Q And you didn't recall the agent saying that you

7 had to use Lindgren?

8 A They only suggested one shop.

9 Q She didn't insist that you had to use Lindgren?
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10 This is your agent by the way. This is not Nationwide's

11 phone center. This is the agent that you have dealt with for

12 years?

13 A Correct.

14 Q She didn't say that you had to use Lindgren,

15 did she?

16 A I asked her who to take it to, and she gave me

17 Lindgren's name. And I took it there because I believed in

18 them.

19 Q You didn't say that you had other shops in mind

20 or you'd like to take it somewhere else?

21 A No, I said this was a very severe accident and

22 I want to make sure -- we have to take it somewhere we

23 wouldn't have to take it to multiple places.

24 Q Did she tell you at the same time for you if

25 you took it to Lindgren to repair the car that you'd be
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1 covered by Nationwide's blue ribbon program, which provided

2 the blue ribbon guarantee?

3 A That was the extent.

4 Q She explained all of that to you?

5 A Yes.

6 Q You understand the Nationwide blue ribbon

7 program at that time?

8 A I believe I did, yes.

9 Q You understand that in addition the blue ribbon
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10 program has a -- Nationwide guarantees its repairs?

11 A Yes. I believe so, yes.

12 Q If there is a problem, notify Nationwide and

13 they do what they can to make sure that the vehicle is

14 repaired properly, all right?

15 A Yes. Uh-huh.

16 Q That was one of the reasons she mentioned

17 Lindgren because they were under that program?

18 A That's correct.

19 Q After -- after you got the car back the end of

20 December, 1996, there has been various testimony about a

21 couple of other problems. You took the car back to Lindgren

22 a couple of times?

23 A Right.

24 Q I think there was testimony about a steering

25 problem, noise, tire wear, is that right?
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1 A That's correct, yes.

2 Q You never called Nationwide to tell them that

3 you were taking the car back to Lindgren did you?

4 A Lindgren did the work, so I contacted Lindgren.

5 Q Right. You contacted your body shop?

6 A That's correct.

7 Q You didn't contact Nationwide?

8 A No.

9 Q And despite knowing about the blue ribbon
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10 guarantee and the blue ribbon program and that Nationwide

11 would guarantee and stand behind these repairs you didn't

12 contact Nationwide?

13 A Didn't consider it. Lindgren was an agent of

14 Nationwide.

15 Q That's your opinion. That's a legal opinion.

16 But you didn't contact Nationwide, did you?

17 A Didn't think I would have had to. I would have

18 complained through this whole process -- I didn't really even

19 think at all of going to Nationwide. It was all Lindgren

20 because that's where I took the vehicle.

21 Q Okay. When you -- when you first got the car

22 back from Lindgren and before Mr. Wert telephoned you in, I

23 don't know, October or November of '97, you didn't have any

24 reservations about the safety of the vehicle, did you?

25 A I -- actually, no. After the tires were
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1 repaired and it was taken back, it seemed to be okay. I

2 wouldn't say it was right, but it seemed to be okay.

3 Q Okay. I mean it was driving fine?

4 A It was driving fine. We drove it a lot.

5 Q 20,000 miles?

6 A 19,000 miles. Nope that's not correct.

7 Q In 11 months?

8 A From when to when?

9 Q From the date you got the vehicle back on
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10 December 31st, 1996 to, well, let's take November 25th, 1997

11 you put an excess of 19,000 miles?

12 A Additional?

13 Q Yeah.

14 A By the time David Wert called me there was no

15 knowledge that there was anything wrong with the vehicle. It

16 was driveable that much, yes, correct.

17 Q And then as a result of Mr. Wert's call you

18 then limited the driving of your vehicle as best you could?

19 A That's correct from that.

20 Q I think that's what you said before?

21 A We were concerned. We didn't know what to

22 believe. It took months, months and months until forensic

23 tear down and all of these findings came out.

24 Q And after Mr. Wert called you you had safety

25 concerns about the vehicle, you had safety concerns, right?
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1 A We had concerns. We, again, like anyone, we

2 didn't know what to believe.

3 Q My question is, Did you have safety concerns

4 for you and your family after Mr. Wert called?

5 A There were concerns, yes.

6 Q Were there safety concerns for you and your

7 family?

8 A There were concerns that may include safety.

9 Q Okay. But despite those concerns for safety
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10 you continued to drive the vehicle anyway?

11 A We did limit it as best we could.

12 Q Did you ask Mr. Wert why he didn't tell you

13 earlier that there was a problem with this car?

14 A I'm sure that he was employed through that

15 whole period, and he had a family to support. And if he

16 would have called me during his employ, he may have been

17 terminated. It was a very good reason.

18 Q Okay. He didn't identify who he was when he

19 called you, did he?

20 A He did not. He was concerned. He wouldn't

21 tell me. I pulled it out of him. He wanted to do it to --

22 he didn't want to say who he was.

23 Q Okay. Before Mr. Wert's telephone call and

24 besides your wife using the Jeep for work she just used it

25 for errands and groceries, isn't that right?
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1 A The vehicle was used a lot. In my panel van it

2 was used just for deliveries.

3 Q Hold it. Your panel van or the Jeep?

4 A Was used for just deliveries and occasional

5 material pick up so that vehicle was actually used primarily

6 by my wife but all of the running that she did in addition

7 with taking our son to school multiple times probably was an

8 18,000 miles per year is what -- we should have had two

9 vehicles and we were doing it with one.

R. 1451a



10 Q All right. Are you familiar with Mr. Phillips,

11 the expert who testified on your behalf today?

12 A Today was the first time I saw him. I've seen

13 his name.

14 Q Were you aware that he issued a report in this

15 case dated August 17th, 1999 and in that report he indicated

16 that the miles on the vehicle at the time of his inspection

17 were 32,727 miles?

18 A On what date, sir?

19 Q On 11/25/97?

20 A And were how much?

21 Q 32,727 miles.

22 A That sounds about right.

23 Q Okay. So that would be the first time after

24 the vehicle was repaired that we had, like, a mileage reading

25 on the car?

756

1 A That's correct, yes.

2 Q That's where we get the 19,000 mile number?

3 A 13 and the 19.

4 Q Right. If you subtract 13 from 32,727 you come

5 up with --

6 A And I use the number 30 which David Wert called

7 and that would be right. He called in August or September

8 and you are referring to December so it's very close.

9 Q That's fine. Are you aware of a man by the
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10 name of Charlie Barone?

11 A Yes.

12 Q And who is Charlie Barone?

13 A I believe he is a forensic automobile analyst.

14 He tears apart car wrecks and analyzes the cars.

15 Q He is a car guy?

16 A Yeah.

17 Q He looked at your car?

18 A He did.

19 Q And he looked at your car December 23rd, 1997,

20 right?

21 A That's approximately at the same time as Mr.

22 Phillips.

23 Q Did you ever see his report?

24 A I may have. I don't think I saw the report. I

25 may have seen pictures or a call from my attorney.
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1 THE COURT: Is he being called as a witness?

2 MR. COHEN: No.

3 THE COURT: You are not going to go into his report.

4 MR. COHEN: Just about the mileage. That's all.

5 THE COURT: Is there any objection to that? He is

6 just going to ask him the mileage in this other report.

7 MR. COHEN: That's all.

8 MR. MAYERSON: That's fine.

9 THE COURT: All right.
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10 BY MR. COHEN:

11 Q Are you aware that during Mr. Barone's

12 inspection of the vehicle on December 23rd, '97 there was

13 close to 34,000 miles on the car?

14 A And that comes into line with the 20,000,

15 30,000 or so that was put on the vehicle before Mr. Wert's

16 call.

17 Q Just want to know whether or not you were aware

18 that there was 34,000 miles on the car at that time.

19 THE COURT: He said, yes.

20 BY MR. COHEN:

21 Q Mr. Phillips testified that he believed the

22 vehicle was unsafe also?

23 A This is a report that went to my attorney and

24 was being put together.

25 Q Did Mr. Phillips ever tell you after he did the
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1 inspection that the vehicle was unsafe?

2 A To me personally, no.

3 Q So from November 25th to December 23rd you put

4 another 2,000 miles on the car?

5 A Uh-huh.

6 Q All right. And the vehicle was again inspected

7 by somebody from Lindgren in late January of '98. Do you

8 recall that?

9 A I do, yes.
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10 Q Mr. Miller from Lindgren inspected the car?

11 A Yeah. Yeah.

12 Q And at that time Mr. Miller indicated there was

13 roughly 35,000 miles on the vehicle?

14 A That's correct.

15 Q So between December 23rd and January 26th we

16 have another couple of thousand miles put on the car?

17 A Between all of these dates are in December and

18 in March we purchased the new vehicle.

19 Q We went from November 25th, 32,000 roughly

20 33,000 miles?

21 A Correct.

22 Q Then the end of December, a month later,

23 34,000, end of January roughly 35,000 miles?

24 A I'm not disputing that, no.

25 Q Okay. That's fine. And then again the vehicle
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1 was looked at by Lindgren --

2 A Uh-huh.

3 Q -- on February 3rd of '98?

4 A Uh-huh.

5 Q Which was just a couple of days later then Mr.

6 Miller's inspection. Do you recall that?

7 A Lots of inspections.

8 Q I know.

9 A I'm sure it was done.

R. 1455a



10 Q This is all during a time period before

11 Nationwide was even asked to get involved, all of these

12 inspections were -- and it was before I was even notified of

13 the extent. But based on what you've heard and based on your

14 knowledge of this case Nationwide was not asked to get

15 involved in this whole matter until April 22nd, 1998, the

16 date that Mr. Mayerson sent his letter out?

17 A That's true.

18 Q All of these inspections are going on with

19 Lindgren and Mr. Barone, Mr. Miller but not Nationwide?

20 A I believe so, yes.

21 Q During this inspection with Mr. Barone there

22 was an indication that there was a little over 35,000 miles

23 on the car. This was a couple of days later, maybe another

24 350 miles you put on over the weekend. Does that sound

25 right?
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1 A It is possible.

2 Q You are using this car -- I mean you are not

3 just using it -- you are using this car?

4 A We used all of our vehicles very close to

5 20,000 miles a year. We are using one --

6 Q And you are continuing after somebody told you

7 after a couple of people told you?

8 A Less than 10,000 miles of all of the miles that

9 you have documented there were -- I calculate it had to be --
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10 we cut our consumption between 50 and 70 percent.

11 Q You are still driving the car?

12 A What were we supposed to do? These reports

13 that we are seeing here today --

14 THE COURT: Just answer the question. That's fine.

15 Next question.

16 BY MR. COHEN:

17 Q You didn't contact Nationwide to ask them

18 whether or not they could inspect the car prior to all of

19 these inspections?

20 A My attorney was in charge at that point.

21 Q Okay. Mr. Wert when he called you he didn't

22 mention anything about Nationwide, did he?

23 A I don't believe he did, no.

24 Q He didn't indicate Nationwide at all in this,

25 did he?
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1 A No.

2 Q Didn't say Nationwide didn't pay enough?

3 THE COURT: He said, no. Next question. Let's go.

4 You know what, you want to try to get the plaintiffs' case in

5 today and I agreed to try to do that but then we've got to

6 not repeat the same areas with every witness. I don't know

7 how you can do that.

8 Now if you want him to come back tomorrow morning, we

9 will recess now. It is 4:30 anyway and we will continue
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10 tomorrow morning. I'm not a miracle man. I can't please

11 everybody.

12 BY MR. COHEN:

13 Q After speaking with Mr. Wert you didn't contact

14 Nationwide you contacted Mr. Mayerson directly?

15 A I did, yes, uh-huh.

16 Q I think you -- it was about a month later that

17 you called Mr. Mayerson, not immediately?

18 A It was some period of time. It's documented

19 here. I'm sure within a month. I wasn't sure what to do.

20 Q Did you call Lindgren?

21 A I had taken the vehicle back three times and

22 when I heard Mr. Wert's story, I didn't want to -- I just --

23 it didn't sound like -- there were comments that he made that

24 weren't mentioned in the trial here that I wasn't going to

25 take it back.
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1 Q You didn't call Lindgren?

2 A Didn't call Lindgren.

3 Q No?

4 A No.

5 Q Were you aware on November 3rd, 1997 that Mr.

6 Mayerson instructed Nationwide not to have any contact with

7 Lindgren with regard to this matter?

8 A Yes.

9 Q Were you aware of that?
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10 A I am aware, yes.

11 Q Were you aware of it at the time?

12 A I believe as soon as it was turned over to him

13 and there was some initial research done I received a call

14 that said no contact with Lindgren or Nationwide, everything

15 would go through me. That's what was followed.

16 Q That you were not to have contact with

17 Nationwide or Lindgren or that Nationwide was not permitted

18 to contact Lindgren?

19 A That I was to have no contact with you or

20 Lindgren.

21 Q Okay. My question is, Were you aware that Mr.

22 Mayerson instructed Nationwide not to have any contact with

23 Lindgren?

24 A I don't think that's correct.

25 Q November 3rd, are you familiar with the
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1 November 3rd, letter?

2 A I am, yes.

3 Q I'm going to ask you to look at exhibit number

4 7.

5 MR. COHEN: Your Honor, we have a board on this I

6 would like to present to the jury. This is Mr. Mayerson's

7 exhibit.

8 THE COURT: Didn't he just answer all of the

9 questions?
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10 MR. MAYERSON: I have no objection, Your Honor.

11 MR. COHEN: I would like to show the jury.

12 THE COURT: I assume that 7 is going to be admitted

13 into evidence?

14 MR. COHEN: I just want to show the exhibit to the

15 jury. That's all. All right.

16 THE COURT: If it is necessary in the examination of

17 the witness. I don't think it is. I think you have covered

18 most of those items already.

19 MR. COHEN: I'm simply trying to cross-examine the

20 plaintiff in this case, Your Honor.

21 THE COURT: You are the only one that I'm allowing to

22 use boards. Okay.

23 MR. COHEN: It would be helpful.

24 THE COURT: To a limited extent. I realize that. I

25 don't think it is necessary at this point. Are you moving
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1 for the admission of Exhibit 7 into evidence?

2 MR. MAYERSON: Yes. That's the November 3rd letter.

3 THE COURT: All right. One more board. Go ahead.

4 Put it up.

5 MR. COHEN: Don't make me feel guilty about it.

6 Forget the board. I can't find it.

7 THE COURT: I think we all need more sleep.

8 BY MR. COHEN:

9 Q Just read the third paragraph for me?
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10 A Please direct all future communications

11 regarding this claim through my office. Please do not

12 contact Lindgren Chrysler-Plymouth as your communications may

13 have an impact on Mr. Bergs's pending litigation against

14 Lindgren. If Lindgren contacts you, please direct them to my

15 office and/or forward their correspondence to my office for

16 further handling.

17 THE COURT: This is a letter to Doug Witmer of

18 Nationwide Insurance Company from Ben Mayerson, right?

19 THE WITNESS: Right.

20 BY MR. COHEN:

21 Q This is a letter sent out from your lawyer to

22 Nationwide saying Nationwide, don't have any contact with

23 Lindgren.

24 A I believe so, correct. My interpretation,

25 yeah.
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1 Q That's all I was trying to get at.

2 A Yeah.

3 Q I thought you testified earlier that Nationwide

4 wasn't instructed not to contact Lindgren. Didn't you say

5 that?

6 A No. I said that I -- that Nationwide -- my

7 attorney called me and said if anyone calls you from Lindgren

8 or Nationwide you are to direct them to me as your attorney.

9 Q All right.
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10 A That was my answer.

11 Q You remember an inspection at a body shop

12 called A.W. Golden's on April 28th, 1998?

13 A I believe it was done, yes.

14 Q That's a Tuesday. I will just take judicial

15 notice of the fact that that is Tuesday. You were there,

16 right?

17 A It's possible. It was a lot of things -- if

18 the paperwork says I was there, I was there. I don't recall

19 being there.

20 Q Okay. And on May 4th, 1998 you filed your

21 complaint in this action, right?

22 A Correct.

23 Q This is the original complaint that you filed

24 against Nationwide and Lindgren in this case, isn't it?

25 A Yes, I've read it.
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1 Q This was filed May 4th, 1998?

2 A That's correct, yes.

3 Q This was filed less than a week after the

4 inspection that Nationwide did at A.W. Golden isn't it?

5 A I believe those dates coincide, yeah.

6 Q Now I'd like you to turn to Paragraph 119 on

7 Page 29.

8 A Yes.

9 Q Could you read that, please?
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10 A Nationwide directed or referred Plaintiffs to

11 Defendant dealer's auto repair facility to repair their Jeep,

12 through their blue ribbon repair service partner. After

13 Nationwide was notified the Defendant dealer's repairs were

14 incomplete and faulty, Nationwide failed to further inspect

15 and/or pay to properly repair the Jeep though they had a

16 fiduciary obligation to do so.

17 Q In fact, Nationwide did inspect the Jeep after

18 they received a letter from Mr. Mayerson in April, didn't

19 they?

20 A Everything was between -- my attorney was

21 handling everybody. I could not answer to any of that.

22 Q Sir, this is your lawsuit. This is your

23 complaint. I just want to know did Nationwide inspect the

24 vehicle after Mr. Mayerson's letter of April 22nd, 1998?

25 A I can't tell you that. I was not involved in
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1 the process. This was -- it was in complete control of my

2 attorney.

3 MR. MAYERSON: Your Honor, may I request a sidebar?

4 THE COURT: All right.

5 (Whereupon, the following discussion was held at

6 sidebar.)

7 MR. MAYERSON: I'd been forced to dance around the

8 issue of their concealment of this inspection report. I

9 don't think I've ever been able to make it clear to the jury
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10 what actually happened and they have compelled the complaint

11 confidential communication with counsel.

12 It was redacted with visible redactions. I couldn't

13 --

14 THE COURT: What does it have to do with this

15 question?

16 MR. MAYERSON: He is asking the question isn't is true

17 that Nationwide did inspect the vehicle --

18 MR. COHEN: I'm questioning him against my complaint.

19 I have every right in the world to do that.

20 MR. HY MAYERSON: He is showing the witness documents

21 and saying he doesn't know --

22 THE COURT: He is answering the questions fine.

23 MR. MAYERSON: The reason --

24 THE COURT: This jury knows the complaint was not

25 signed by either one of the Bergs. It was signed by Mr.
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1 Mayerson. This is cross-examination. He has a right to ask

2 him about allegations with regard to the complaint.

3 MR. MAYERSON: I understand with the allegations.

4 That is not my problem. He is now mischaracterizing what

5 Nationwide did. They inspected but concealed it for five

6 years.

7 MR. COHEN: You have mischaracterized 90 percent of

8 this case. It has been going on for six years --

9 MR. HY MAYERSON: Keep your voice down.
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10 MR. COHEN: You don't think I'm going to question this

11 client on his complaint --

12 MR. MAYERSON: I think it's highly arrogant. That's

13 all.

14 MR. COHEN: You should know.

15 THE COURT: Take it easy. Let's get going.

16 (Whereupon, the sidebar concluded.)

17 THE COURT: How much longer are you going to be with

18 this witness, Mr. Cohen?

19 MR. COHEN: I don't think I'm going to get done in 15

20 minutes.

21 THE COURT: All right. Let's recess then until

22 tomorrow morning at 9:00. Okay. Lawyers remain. We have

23 some things to go over. I'm going to send the jury home.

24 Members of the Jury, thank you very much again for a

25 long day. I'm asking you not to discuss the case. Don't
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1 discuss the case. You will have all the opportunity to do

2 that very soon. I will see you back here tomorrow, and we

3 should be ready to go by 9:00. Hopefully we can resolve

4 these other matters before you get here at 9:00.

5 Everyone remain in their seats until the jury is out

6 of the courtroom and on the elevators.

7 (Whereupon, the jury left the courtroom at 4:47 p.m.)

8 THE COURT: Gentleman, it is 4:45. With regard to the

9 verdict slip, if there is special interrogatories or what
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10 have you, I will expect your recommendations or suggestions

11 tomorrow morning at 8:30. We will be here at 8:30 tomorrow

12 morning, and, unfortunately, I will need you at 8:30 as well,

13 okay. Let's figure out what we have left. Okay. You have

14 cross-examination of this witness. You may step down.

15 MR. MYERS: Your Honor, if I may?

16 THE COURT: Just a second. Hold on. Hold on. How

17 long do you anticipate your examination of Mr. Berg to be

18 yet?

19 MR. COHEN: Between 15 and a half hour.

20 THE COURT: And Mr. Myers, how long do you expect your

21 examination to be?

22 MR. MYERS: No longer than that.

23 THE COURT: Another 30 minutes.

24 MR. MYERS: Yeah, I wouldn't think so, Your Honor.

25 THE COURT: Mr. Huckabee?
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1 MR. HUCKABEE: I'm hoping I wouldn't have any

2 questions. I can't be certain.

3 THE COURT: Okay. So we are looking at one hour, and

4 then who is your last witness now? I assume you have one

5 more witness.

6 MR. MAYERSON: Mr. O'Leary.

7 THE COURT: One of the experts?

8 MR. MAYERSON: No, he is a Nationwide --

9 THE COURT: So these experts you are not calling?
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10 MR. MAYERSON: I trimmed my case. They are gone.

11 THE COURT: Okay. O'Leary.

12 MR. MAYERSON: Save it for another day I should say.

13 THE COURT: Okay. And did you depose Mr. O'Leary?

14 MR. COHEN: He is a Nationwide employee.

15 THE COURT: Did you depose him?

16 MR. COHEN: Yeah.

17 THE COURT: The deposition has been taken?

18 MR. COHEN: Yeah.

19 THE COURT: How long do you anticipate the examination

20 is going to take?

21 MR. MAYERSON: Hopefully not more than 30 minutes.

22 THE COURT: 30 minutes and then you have examination

23 of him.

24 MR. COHEN: I'm going to have examination of him

25 probably 30 minutes.
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1 THE COURT: Mr. Myers, are you going to examine him?

2 MR. MYERS: I would like to think not.

3 THE COURT: Then the Plaintiff is going to rest his

4 case?

5 MR. MAYERSON: Yes, Your Honor.

6 THE COURT: By noontime. And then how many witnesses

7 do you have, Mr. Cohen?

8 MR. COHEN: We've got a couple of witnesses that we're

9 going to present in rebuttal to Mr. Campuzano's testimony.
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10 They will be presented tomorrow.

11 THE COURT: How many witnesses?

12 MR. COHEN: In total?

13 THE COURT: Yes.

14 MR. COHEN: I think six witnesses, including Mr.

15 O'Leary, that would include Mr. O'Leary.

16 MR. MAYERSON: Could I get that list? I've been

17 asking you. You've been promising me a list of your

18 witnesses for weeks. I've exchanged them with you with the

19 understanding that you would reciprocate.

20 THE COURT: Who are your five witnesses?

21 MR. COHEN: I believe it is going to be David Bano,

22 B-A-N-O.

23 MR. MAYERSON: Who is that?

24 MR. COHEN: Vice President of Nationwide. He is going

25 to testify in rebuttal Mr. Campuzano purposely --
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1 MR. MAYERSON: He has never been deposed or

2 identified.

3 MR. COHEN: Like half of your witnesses.

4 THE COURT: I didn't ask that. You are not in it.

5 You wanted to know who his witnesses are going to be, and he

6 didn't answer you. I asked him, and now he is answering you.

7 Stay out of it. Who else?

8 MR. COHEN: Another woman -- Mr. Campuzano's --

9 THE COURT: You may object tomorrow when these

R. 1468a



10 witnesses are presented. That's when you do that.

11 MR. COHEN: Another woman -- I don't know her name.

12 My partner knows her name. She is coming in. Mr.

13 Campuzano's supervisor at the time. She is coming in.

14 THE COURT: Who else?

15 MR. COHEN: Our expert, Bill Anderton,

16 A-N-D-E-R-T-O-N.

17 THE COURT: Who else?

18 MR. COHEN: Bruce Bashore.

19 THE COURT: The same Bashore who testified before?

20 MR. COHEN: Yes. Terry Shaw [phonetic].

21 THE COURT: Those are the five?

22 MR. COHEN: And I may be calling Doug Witmer back to

23 the stand for a very, very brief questioning.

24 THE COURT: How long do you think all of that

25 testimony is going to take? Tomorrow, I think, is Thursday.
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1 MR. COHEN: Yes. Terry Shaw shouldn't take very long

2 at all.

3 THE COURT: Give me a number.

4 MR. COHEN: I'm going to say the totality could take a

5 day.

6 THE COURT: So now we are going to Friday at noontime

7 and then we have the admission of the exhibits, we have the

8 charge conference, we have the Judge's instructions to the

9 jury and closings. No way. There is no way that we can get
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10 all of that in by Friday, generally speaking.

11 MR. COHEN: We are at the end of the third day of

12 Plaintiffs' case.

13 THE COURT: It has been all of your fault. You have

14 been questioning repetitive questions all the way through.

15 You may be asking in a very nice way so it doesn't upset the

16 Judge. That's all fine and good. You've been a part of this

17 just as well as the plaintiffs have.

18 This court has a very practical problem which I've

19 been telling you about not only on the day of the pretrial

20 conference but first thing Monday morning, all day Tuesday,

21 all day Wednesday, today, and I will tell you about it

22 tomorrow and Friday.

23 Now you tell me how are we going to handle this?

24 Generally there is one day that is set aside for the closing

25 arguments and the charge of the jury so that they can
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1 deliberate on the verdict. That's generally the whole day,

2 Friday at 9:00 --

3 MR. COHEN: I can get through my witnesses in less

4 than a day, if pushed.

5 THE COURT: Less than a day. Does that mean Thursday

6 before 5?

7 MR. COHEN: Thursday I will do my absolute best to do

8 my absolute best. I think I can probably get it done less

9 than that. With all due respect, I'm prejudicing my client
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10 because now I have a day because Plaintiff has taken the

11 first three days of the trial.

12 THE COURT: Mr. Cohen, I understand the problem.

13 You've understood the problem from the very beginning. At

14 the pretrial conference Monday the first thing in the

15 morning, all day Tuesday, all day Wednesday, and that's why I

16 tried to get everybody to move and not waste any time and not

17 go over the same issues with every witness time and time

18 again.

19 But now we still don't have time for the charge

20 conference on Thursday unless we stay Thursday night. If you

21 think you can convince Angela to stay Thursday night. I

22 can't have the charge conference on Friday morning because

23 then I got to complete the charge. Then I've got to give the

24 charge that may be at 1:00 or 2:00 in the afternoon and then

25 that means that the jury has to stay here Friday night.
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1 And if you think the jury is going to love either one

2 of you for that, you've got another thought coming. The only

3 one they are going to like is Angela and Al Stallone. They

4 know we've been yelling at you.

5 MR. COHEN: How about I shoot for 2?

6 THE COURT: And charge conference at 3:00, that will

7 work out very good. Is that all right, Angela?

8 MR. MYERS: I am sorry, I might have a witness. I

9 have no idea, Your Honor.
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10 THE COURT: That's too bad, but you are going to have

11 to come up with an idea. Otherwise, what we will do is what

12 I told you on Monday morning I will bring this jury back

13 sometime in February to complete the case. And when I said

14 that, Mr. Cohen had a fit, oh, we can't do that. I agree

15 that's not the better way to handle it; but if that's the

16 only thing that's left to this court, that's what I've got to

17 do. I can't bring them back on Saturday. I can't bring them

18 back on Sunday.

19 You've known all along, including at the pretrial

20 conference that on Monday I have a pretrial with regard to a

21 death penalty case. I'm not even too sure if I can get the

22 District Attorney to move that time so that this jury can

23 come back on Monday when I've told them that this case is

24 going to finish on Friday.

25 MR. COHEN: I will shoot for earlier, if I can. I
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1 will do my best. I mean, I can't take a case where there

2 have been 15 witnesses presented and I present two witnesses.

3 I mean, I've got to put on my case, Your Honor. I've got a

4 right to do that. At the pretrial I said my client was going

5 --

6 THE COURT: I'm not claiming you. I've been saying

7 all week, don't you think that the Defendant has a case?

8 Don't you think the Defendant needs time to have their

9 testimony? Yes, we were going to be finished no later than
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10 today. Here we are five hours later. We are not finished

11 yet. I'm not blaming anybody. I'm just laying out what the

12 problem is and seeing if you people have some suggestion as

13 to what we can do.

14 Quite frankly, I'm out of ideas at this point. It's

15 not that I haven't been trying. The only thing left is

16 really for me to talk to the District Attorney and also to

17 Mike Cammarano to see what documents he filed with regard to

18 the pretrial on that day because he has change of venue

19 motions and everything else. We haven't had a chance to get

20 the file in the Clerks office.

21 MR. COHEN: I will move through my case as fast as I

22 possibly can.

23 MR. MYERS: Yeah, I have witnesses I will talk to

24 about and see if they will stipulate to what the witnesses

25 will be.
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1 THE COURT: Which they probably can stipulate. I've

2 heard all of this stuff so many times. I'm not even taking

3 any notes anymore, and that's something because I took a lot

4 of notes.

5 MR. MAYERSON: I'm open to discuss that.

6 THE COURT: You understand what the problem is. See

7 you back here at 8:30. Let's crack it, and see what we can

8 do. We've got a big problem here. Be here at 8:30.

9 Those closing arguments better be pretty good, and I
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10 would imagine they would take some time. And even though Mr.

11 Myers might not have anything to say he will take a half an

12 hour.

13 MR. MYERS: Oh, you left off the last part of the name

14 here.

15 THE COURT: I'm just saying even when lawyers say they

16 are not going to talk 10 minutes, I've been in this job too

17 long to know. I know what they are saying. They say a half

18 hour, it's an hour. They are not going to say anything else.

19 This jury is going to be very upset unless we complete

20 this case let me tell you. And once they get angry, you have

21 no idea what they are going to do. The one thing I have the

22 privilege of that I didn't have as a lawyer after the jury

23 arrives at a verdict you guys go home and I stay and talk to

24 them for a half an hour and I know how they think. I wish I

25 would have had some of that knowledge when I was practicing
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1 law.

2 See you back here at 8:30. The main thing I want you

3 to work on tonight and hopefully through yourselves is the

4 interrogatory sheet or the verdict sheet or whatever because

5 that's something we are going to have to start from before we

6 ever have a charge conference. I will see you tomorrow

7 morning.

8 (Whereupon, the Court adjourned at 5:00 p.m. until

9 Thursday, December 16, 2004, at 8:30 a.m.)
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1 (Reading, Pennsylvania, Thursday, December 16, 2004, at 8:50

2 a.m.)

3 (Whereupon, the following discussion occurred in

4 chambers.)

5 THE COURT: Who handed me this?

6 MR. COHEN: I did, Your Honor.

7 THE COURT: Did I ask you for -- I understand that all

8 of you agreed on this proposed verdict slip and I just have

9 some concerns about it. I don't know that I would do it

10 better and I don't intend to redraft the whole thing but I

11 assume that if this jury -- this jury can come back and they

12 could come back with what's the total 14,000 some dollars,

13 12,000 and put that in each of those slots. What does the

14 Court do then?

15 MR. COHEN: I thought about that.

16 THE COURT: The only thing they can do is we have an

17 understanding that the Court would mold the verdict and that

18 I would assume that the total of the verdict would not

19 exceed, what is it, 12,000 some dollars. I have it in my

20 notes here somewhere. Here it is, $12,234. The amount would

21 not exceed $12,234 with regard to each Defendant.

22 In other words, they could come back and have a

23 verdict of $12,234 against Nationwide and $12,234 against

24 Lindgren. There is liability here, and you can argue among

25 yourselves as to how you are going to handle that treble
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1 liability here and you can use this verdict slip. Obviously

2 there will be no verdict against K.C. Auto Body.

3 Otherwise, I think this is clear for two sheets; and I

4 think that once they hear my instructions, hopefully it will

5 be more helpful. And what I will do, as I always do, as I

6 indicated to you the other day, is certain points in my

7 charge I will then tell them that I'm passing this out and

8 for each of them to have a copy and to read over it very

9 carefully and when they are finished turn it over, put it on

10 your laps, and look up until the Court finishes the charge.

11 This way you will understand the questions, the

12 factual issues in this case and then complete the original

13 course is what is filed.

14 MR. COHEN: Do we need a signature line on there?

15 THE COURT: Yeah, we will do that and do our format.

16 I don't want to change any of the wording, and what I will do

17 is I will have my secretary coming down here at 9:15. She is

18 going to pick this up and retype it, and then we will put it

19 in as an exhibit.

20 MR. COHEN: Let me ask Your Honor a question regarding

21 --

22 THE COURT: With regard to the verdict slip?

23 MR. COHEN: -- dismissing the alternate jurors.

24 THE COURT: You are all over the place. I'm an old

25 man, simple minded. I can only key in on one thing at a
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1 time.

2 MR. COHEN: I see we are getting off to an early

3 start.

4 THE COURT: So is everyone agreed then that this is

5 the wording of the verdict slip and the understanding of the

6 Court is what I said before with regard to molding this

7 verdict?

8 MR. MAYERSON: Yes, Your Honor.

9 MR. COHEN: Yes.

10 MR. HUCKABEE: Yes, Your Honor.

11 MR. MYERS: Absolutely, Your Honor.

12 THE COURT: Okay. Tell Beverly to put that into

13 format.

14 MR. COHEN: I just wanted to know if you were going to

15 wait until we finish our closings to dismiss the alternates?

16 THE COURT: Oh, yes. That's the last thing I do.

17 MR. MAYERSON: Your Honor, before we move on, there is

18 one question that I wanted to ask. There is a question I

19 wanted to ask the corporate designee of Nationwide, which had

20 to do with the $400 security deposit on the Jeep Cherokee

21 that Mr. Berg didn't testify to. I think the corporate

22 designee can admit that they used that to purchase the

23 vehicle. That will change the figure. It wouldn't change

24 our stipulation or agreement as to the verdict slip.

25 THE COURT: I'm not going to change what is in the
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1 record as far as what the figure is concerned.

2 MR. MAYERSON: Okay.

3 THE COURT: If you have some agreement on the side and

4 maybe you want to call that to my attention when I handle the

5 second half of this case, it might be somewhat material at

6 that particular point.

7 MR. MAYERSON: Okay.

8 MR. COHEN: May I present this to you?

9 THE COURT: No. You asked me a question about the

10 alternate jurors.

11 MR. COHEN: You answered it.

12 THE COURT: All right. They stay until I send the

13 jury out, and I dismiss the jurors. It is in the statute in

14 Pennsylvania we have to get rid of the alternates.

15 MR. COHEN: The alternates go into deliberations?

16 THE COURT: In California they call them back even if

17 deliberations were a week later. Off the record.

18 (Whereupon, a discussion was held off the record.)

19 THE COURT: Back on the record.

20 MR. COHEN: This is the stipulation that we talked

21 about last night.

22 THE COURT: This is the stipulation. All right.

23 MR. COHEN: Of course, that's not meant to be read to

24 the jury. That's just to memorialize.

25 THE COURT: Are you calling your expert today?
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1 MR. COHEN: Bill Anderton. Oh, yeah. I want to close

2 out my case today, if I can.

3 THE COURT: You better.

4 MR. COHEN: I'd like to dismiss those three other

5 people that came in from out of town.

6 THE COURT: We will get to that in a minute. I'm

7 trying to decide what to do with regard to -- incidently with

8 regard to just a couple of things to this charge I obviously

9 don't intend to give a charge on concert of action. We're

10 just giving the civil conspiracy charge.

11 MR. MAYERSON: I do have a request on some charges,

12 but I can wait until you are through, of course, whatever you

13 want.

14 THE COURT: Some more charges. Well, answer my

15 question with regard to the civil conspiracy so we can get

16 right off the concert of action.

17 MR. MAYERSON: That's fine.

18 THE COURT: All right.

19 MR. COHEN: Concert of action is out?

20 THE COURT: Yes. I don't use this as the charge

21 conflict but I've got to refinish this.

22 MR. MAYERSON: All right.

23 THE COURT: Now do you both agree or you all agree to

24 a charge with regard to opinion testimony by lay witnesses?

25 I don't think that has any application at all --
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1 MR. COHEN: That's fine.

2 THE COURT: -- in this case and I don't intend to give

3 that either. You are only calling one expert and that's

4 Anderton?

5 MR. COHEN: Yes.

6 THE COURT: Okay. This agency matter, I don't intend

7 to give a charge on agency.

8 MR. MAYERSON: Yes. That's fine.

9 THE COURT: Obviously you objected to it because it is

10 not in the complaint.

11 MR. COHEN: Okay.

12 THE COURT: I don't intend to take up more matters

13 with regard to the charge than what I already have.

14 MR. COHEN: With regard to the matter of agency, if we

15 are taking out a charge for agency and there is no claim for

16 agency, I'm going to request that counsel does not talk about

17 any agency relationship between Nationwide and Lindgren in

18 his closing.

19 THE COURT: Of course not.

20 MR. COHEN: I'm not sure that is so clear.

21 MR. MAYERSON: I am a little fuzzy on what -- because

22 I mean --

23 THE COURT: You may be fuzzy.

24 MR. COHEN: That's why I raised the issue.

25 THE COURT: It is at your own risk.
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1 MR. MAYERSON: I would not be violating any rule of

2 this court talking about the control that Nationwide exerted

3 over Lindgren.

4 THE COURT: Just don't use the word agency or agent

5 of.

6 MR. MAYERSON: That's fine.

7 MR. COHEN: We will have a formal charging conference?

8 THE COURT: Yes. I'm trying to get ready for it.

9 We're not slowed down by that. This is the stipulation

10 signed by all which we will mark as the next exhibit.

11 MR. COHEN: Your Honor, I prefer the jury not to see

12 this stipulation.

13 THE COURT: No, it is not getting into the jury. What

14 we mark as exhibits goes to the Court.

15 MR. COHEN: Okay.

16 THE COURT: Exhibit 21.

17 (Stipulation - marked for identification as

18 Exhibit No. 21.)

19 THE COURT: It says, Defendant, Nationwide Mutual

20 Insurance Company, and, Plaintiffs, Berg, hereby stipulate --

21 and although as said is hereby stipulated is joined in by

22 signature of Mr. Huckabee and Mr. Myers and also by Mr. Myers

23 for Lindgren; is that correct?

24 MR. MYERS: That's correct, Your Honor.

25 THE COURT: All right. -- hereby stipulate that
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1 Plaintiffs will not offer the Pennsylvania Best Claim

2 Practices Manual -- I think we want to say into evidence.

3 MR. COHEN: I think if you read on --

4 MR. NELSON: It says not offer the manual into

5 evidence.

6 THE COURT: -- do not intend to offer the Pennsylvania

7 Best Claim Practices Manual and the attached Pennro

8 Litigation Strategy (the "Manual") into evidence, nor will

9 they quote from, read from or otherwise reference any

10 information from the manual during the closing that was not

11 testified to by witnesses during the trial. Defendant,

12 Nationwide, agrees not to call additional witnesses to rebut

13 the testimony of Thomas Campuzano. Do you understand that?

14 MR. MAYERSON: Yes. I can testify that the witness,

15 according to the witness, you heard about a manual and the

16 manual said this?

17 THE COURT: Yeah, I would assume so.

18 MR. COHEN: They better have said it.

19 THE COURT: Okay. He understands that. He is not of

20 the whipping boys here. He understands that. And I'm sure

21 that he has clearly thought it out and hopefully he has, you

22 know, an outline of exactly what was said as we suggested

23 yesterday. And I know that your associate counsel has worked

24 on that.

25 MR. MAYERSON: Took copious notes.
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1 THE COURT: All right. Although I indicated to you

2 that I was not about to give you any advisory opinion with

3 regard to whether this was stated or that was stated if there

4 is anything that you think is sort of boarder line I would

5 suggest that we do take a few minutes and I think we will

6 have a few minutes to perhaps review some of the things that

7 you intend to say and that's it.

8 I'm not going to ask you to do that; but if you want

9 to do that in an effort to be safe under these circumstances,

10 the Court will try to accommodate to the extent that we have

11 time today to do that. Okay.

12 MR. MAYERSON: I'm sure I will be fine.

13 THE COURT: You will have tonight to prepare your

14 closing and give it tomorrow morning. Okay.

15 MR. COHEN: During my closing I was planning on using

16 some demonstratives.

17 THE COURT: Such as?

18 MR. COHEN: A time line.

19 THE COURT: Do we have to decide that now?

20 MR. COHEN: No.

21 THE COURT: You are getting more like me every day.

22 You want to bring up everything that comes to your mind at

23 the time before anybody else speaks because you are afraid

24 you will lose the thought but I am much older than you.

25 MS. NULTY: That is so true.
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1 THE COURT: After the way he talked about you

2 yesterday.

3 MS. NULTY: He is in trouble.

4 THE COURT: Off the record.

5 (Whereupon, a discussion occurred off the record.)

6 MR. COHEN: I'm going to finish up Dan Berg on

7 cross-examination. I have a couple of boards that I want to

8 use that are going to be -- I mean, I want to show the jury

9 these documents.

10 THE COURT: Are you only going to cross-examine Berg?

11 Is that your last -- you are going to put on some witnesses?

12 MR. COHEN: Oh, yeah, I'm not done with my case.

13 THE COURT: Let's go and talk about the boards later.

14 MR. COHEN: I want to use the boards in his

15 cross-examination. I don't want to have to recall him in my

16 case.

17 THE COURT: Didn't I rule on that earlier?

18 MR. COHEN: You've been sort of both ways.

19 THE COURT: Only in certain respects when it came to

20 the boards.

21 MR. COHEN: It will just save time. It's not that

22 huge of a deal. It's just a couple of documents that I want

23 to show the jury. I'm going to enter them into evidence in

24 my case.

25 THE COURT: Well, what are the documents?
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1 MR. COHEN: One is the -- he has got a lease buyout

2 document that he got from Summit Bank.

3 THE COURT: Can't you just ask him questions and get

4 the answer?

5 MR. COHEN: That's not how I wish to try the case,

6 Your Honor. I can do that.

7 THE COURT: Because you are used to using boards

8 because certain judges let you use boards.

9 MR. COHEN: I'm actually --

10 THE COURT: Why are you pulling it up on me?

11 MR. COHEN: You wouldn't let me bring in a screen.

12 THE COURT: Off the record.

13 (Whereupon, a discussion was held off the record.)

14 MR. COHEN: In my case in chief I intend to use the

15 boards.

16 THE COURT: If you mark something as an exhibit, then

17 you move for it to be in evidence, then you can publish it to

18 the jury and you can use your boards.

19 MR. COHEN: Okay. All right. Fair enough.

20 (Whereupon, discussion in chambers concluded at 9:10

21 a.m.)

22 (Whereupon, the jury entered the courtroom at 9:15

23 a.m.)

24 THE COURT: Good morning. Mr. Berg, as you know, you

25 are still under oath on cross-examination.
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1 CROSS-EXAMINATION, cont'd.

2 BY MR. COHEN:

3 Q Good morning, Mr. Berg.

4 A Good morning.

5 Q When we broke yesterday I was asking you some

6 questions about the complaint that you had filed back in May

7 of '98.

8 A I believe so, yes.

9 Q If I could just have you grab that complaint.

10 THE COURT: Are you going to ask many questions with

11 regard to the complaint?

12 MR. COHEN: A few.

13 THE COURT: Then maybe we ought to mark it as an

14 exhibit. It will not be in evidence. It is not for

15 evidentiary purposes, just so that the record is clear as to

16 what your examining with regard to.

17 (Complaint - marked for identification as

18 Exhibit No. 22.)

19 THE COURT: Hold on for a second. Complaint verified

20 May 4th, 1998.

21 BY MR. COHEN:

22 Q If I could have you turn to Page 29, Paragraph

23 119. That's the paragraph we were talking about yesterday,

24 yes?

25 A Yes.
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1 Q You say in that paragraph after Nationwide was

2 notified the Defendant Dealers' auto repairs were incomplete

3 and faulty, Nationwide failed to further inspect and/or pay

4 to properly repair the Jeep though they had a fiduciary

5 obligation to do so. That's what it says?

6 A Yes, it does.

7 Q This was the complaint you filed May 4th?

8 A It was, yes.

9 Q We also talked about the fact that on November

10 3rd of '97 your attorney sent Nationwide a letter telling

11 them that there was an issue with the repairs with Lindgren,

12 that you were pursuing Lindgren under the warranty and for

13 Nationwide not to have any contact with Lindgren, is that

14 right?

15 A Correct, yes.

16 Q Thereafter there was a communication from your

17 attorney dated April 22nd, 1998 wherein Mr. Mayerson advised

18 Nationwide that some depositions had been taken of Lindgren

19 employees and now there was an issue as to Nationwide's

20 involvement. Do you recall that?

21 A I believe that's correct, yes.

22 Q Did you attend these depositions of the

23 Lindgren's employees?

24 A No, I did not.

25 Q Do you know whether or not Nationwide or
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1 Nationwide's counsel was ever invited to these depositions?

2 A No, I do not.

3 Q At that time that letter of April 22nd Mr.

4 Mayerson invited Nationwide to inspect the vehicle if they

5 wished?

6 A I believe it was inspected, yes.

7 Q And the vehicle was inspected at A.W. Golden by

8 somebody from Nationwide?

9 A Correct.

10 Q That's right. Is A.W. Golden a shop that you

11 are familiar with?

12 A It's a local shop. I know where it is at. I'm

13 not familiar with anyone there, no employees.

14 Q It is the shop that you took the car to?

15 A I believe so, yes.

16 Q And that was April 28th, 1998?

17 A Okay.

18 Q Yes?

19 A I will take your word for it.

20 Q Okay. That was within a week after getting a

21 letter from Mr. Mayerson, right? Why is it in your complaint

22 filed that Monday you say that despite having knowledge that

23 there were faulty repairs Nationwide never inspected the car

24 when they did?

25 A May I make a comment on this statement before
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1 answering that?

2 Q No, I'd like an answer to my question.

3 A Before I answer that question --

4 THE COURT: Answer the question, and then you may

5 comment.

6 THE WITNESS: Repeat the question.

7 THE COURT: Hold on. Read that back.

8 (Whereupon, the reporter read back the referred to

9 portion of the testimony.)

10 THE COURT: Do you understand the question now?

11 THE WITNESS: I have no knowledge of the time line and

12 the handlings of that. And may I respond to this?

13 MR. COHEN: Yell, wait a second.

14 THE COURT: That's the answer. Next question.

15 BY MR. COHEN:

16 Q What do you mean you had no knowledge of the

17 time lines? The time lines with regard to what?

18 A That's what I would like to respond to this, if

19 I may?

20 THE COURT: Go ahead.

21 THE WITNESS: Just a simple explanation. I can

22 testify with 100 percent certain the referral process, the

23 accident, the dealings with Lindgren, the repair extent,

24 fraudulent repair, and the warranty by Nationwide. All other

25 complaints in this, once this was turned over to my attorney,
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1 were handled. He is the one who spent eight years uncovering

2 all of this, and there has been testimony to this day to

3 substantiate all of these allegations and it's up to the jury

4 now to decipher this.

5 BY MR. COHEN:

6 Q Is this your lawsuit, or is this Mr. Mayerson's

7 lawsuit?

8 A I was involved up until the point I turned it

9 over to the attorney.

10 Q Mr. Mayerson was not working under your

11 authority at that point?

12 A He was.

13 Q Is this -- we've got -- let me ask you this,

14 we've got nine complaints in this case, six of which were

15 class action lawsuits filed by you and by your --

16 THE COURT: Let's not go into all of that.

17 BY MR. COHEN:

18 Q I'd like to know whether or not this has been

19 prosecuted at your discretion and your authority or Mr.

20 Mayerson's?

21 A It was Mr. Mayerson.

22 THE COURT: It was. It was. That's the answer to the

23 question. Obviously he is the complaining party. Obviously

24 he hired a lawyer. The lawyer does most of the legal work

25 including the preparation of the complaints, the amended
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1 complaints, and everything else.

2 You are handed a complaint and you say here read this

3 and sign it just like everything else. Hopefully the one

4 thing you don't sign without reading it especially first,

5 your Will.

6 BY MR. COHEN:

7 Q Did you read any of the complaints that were

8 filed against Nationwide?

9 A I have read this through.

10 Q And you were okay with it when it was filed?

11 A It was filed. I'm not of a legal background as

12 far as interpretation. Those questions I can't answer.

13 Q You didn't object to its being filed?

14 A I didn't object, no.

15 Q Let's look at Paragraph 122 on Page 29. It

16 states, In addition, Nationwide breached its fiduciary duty

17 to Plaintiffs and engaged in a course of conduct in violation

18 of their statutory and contractual duties by their

19 unreasonable and improper recommendation of Defendant,

20 Dealers, and/or by Nationwide's investigation and handling of

21 Plaintiffs' insurance claim, unreasonable delay in acting

22 upon Plaintiffs' claim, and in the absence of a reasonable

23 basis for doing so, and with full knowledge and/or conscious

24 disregard of the consequences has failed to timely pay

25 benefits due under the policy to Plaintiffs.
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1 Again, I'm going to ask you, did it appear that it was

2 unreasonable delay that Nationwide ran out and looked at the

3 car within a week after getting a letter from Mr. Mayerson?

4 A I'm going to have the same answer that I don't

5 have the legal background to answer that question.

6 Q That's fine. I'm trying to ask you to -- turn

7 to Page 34 -- actually, you know what, let's turn to Page 34.

8 A I'm there.

9 Q All right. Why don't we move on. You have

10 Exhibit 15 in front of you, sir?

11 A Yes.

12 Q Prior to this date have you ever seen this

13 letter before?

14 A I believe, yes.

15 Q This is a letter dated May 19th, 1998 from

16 Bruce Bashore at Nationwide to Mr. Mayerson; is that correct?

17 A It is, yes.

18 Q And it memorializes a conversation that Mr.

19 Bashore at Nationwide had with your attorney on May 12th,

20 1998?

21 A Yes.

22 Q And it says in this letter, Dear Mr. Mayerson,

23 as per our telephone conversation of May 12th, 1998,

24 Nationwide Insurance would like the opportunity to have an

25 independent expert inspect the Bergs' Jeep Cherokee. I have
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1 contacted Automotive Legal Service and they will be

2 contacting the Bergs to set up an inspection within the next

3 two weeks.

4 A Okay.

5 Q Do you remember being contacted by Terry Shaw?

6 Mr. Shaw is here today. Do you remember being contacted by

7 Mr. Shaw with regard to when to come out and take a look at

8 the Jeep?

9 A Yes, I believe so.

10 Q And Mr. Shaw was going to come out and look at

11 the Jeep at your house?

12 A Uh-huh.

13 Q You testified earlier that on that day you were

14 in your paint booth?

15 A Could have been. I have a large shop.

16 Q But you know that Mr. Shaw attempted to come

17 out and take a look at your car?

18 A I believe so, yes.

19 Q We have photographs that Mr. Shaw took of the

20 vehicle as part of his inspection, at least as much of his

21 inspection he could do.

22 A Yes.

23 Q The letter goes on, If the independent expert

24 finds any problems with repairs that resulted from the

25 above-listed accident, Nationwide will have these problems
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1 corrected at a shop of the Bergs' choice. If the vehicle

2 cannot be repaired to pre-accident condition, Nationwide will

3 purchase the vehicle from the Bergs.

4 Sounds pretty reasonable doesn't it?

5 A It does.

6 Q Sounds like Nationwide was trying to stand by

7 its customer doesn't it?

8 A It's an attempt, yes.

9 Q And ultimately Nationwide purchased the vehicle

10 from you?

11 A To get it off the road, yes, uh-huh.

12 Q Nationwide purchased the vehicle?

13 A Correct.

14 Q And Nationwide paid Lindgren in excess of

15 $12,000 for the repair?

16 A Correct.

17 Q And Nationwide paid $750, which was your full

18 rental allowance under the contract?

19 A Correct.

20 Q And Nationwide went out and inspected the car

21 after Mr. Mayerson gave them a letter and told them that they

22 may be involved didn't they?

23 A That's correct.

24 Q And at various times after that date Nationwide

25 sent out different people to look at this car in an attempt
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1 to get to the bottom of what was wrong with this vehicle?

2 A They did.

3 Q Okay. You stated that you stopped using your

4 vehicle when you purchased the Jetta; is that correct?

5 I think the words you used were you parked it?

6 A It was parked in -- I believe we purchased the

7 Jetta in March and sometime around that and there's, I'm

8 sure, mileage records that show when it was parked for sure.

9 It may have been driven a small amount.

10 Q Small amount?

11 A After the Jetta was purchased but the Jetta was

12 then the primary vehicle.

13 Q The Cherokee was driven in excess of 6,000

14 miles after you purchased the Jetta.

15 A Compared to possibly 15,000.

16 Q That's not my question, sir. Are you aware

17 that it was driven in excess of 6,000 miles after you

18 purchased the Jetta?

19 A Over what time period?

20 Q From the date that you purchased the Jetta or

21 right before that to have the date when Mr. Anderton did his

22 final inspection of the vehicle, you recall that in April of

23 '99? No, I mean when you purchased it -- when you purchased

24 the vehicle do you know that date in late '98?

25 A Correct.
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1 Q So during that time period there was 6,000

2 miles put on the car?

3 A In a year, one year period.

4 Q There was 6,000 miles put on the car?

5 A I can't attest to that. If you are telling me

6 that's what the records show, I will take your word for it.

7 Q Mr. Mayerson told Nationwide in a letter to

8 Nationwide that you had to go out and get a new car because

9 the vehicle you were driving was unsafe and that you were not

10 driving it anymore. I'm trying to get to the bottom of why.

11 MR. MAYERSON: If he has some documentation of

12 mileage, perhaps he can show the witness.

13 THE COURT: Is that an objection?

14 MR. MAYERSON: That's an objection.

15 THE COURT: Overruled.

16 THE WITNESS: I can't testify to the mileage unless

17 you have something that you can show me to confirm that.

18 MR. COHEN: I would like to mark this as Exhibit 23.

19 (Lease Buyout Quotation - marked for

20 identification as Exhibit No. 23.)

21 BY MR. COHEN:

22 Q You had an opportunity to take a look at that

23 document?

24 A Yes.

25 Q What is that document?
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1 A It's a lease buyout quotation.

2 Q And this is dated September 9th, 1996; is that

3 correct?

4 A Correct.

5 Q You've heard testimony in this case that there

6 was a log note entered by Nationwide with regard to a

7 conversation they had with Lindgren, a discussion about total

8 loss net and that was September 10th. Do you recall that?

9 A I do.

10 Q So this was obtained prior to that?

11 A Yes.

12 Q And I assume that you had gone to Summit Bank

13 and got a buyout on the Jeep?

14 THE COURT: Are you suggesting that he is the one that

15 got this paper? I have no idea --

16 BY MR. COHEN:

17 Q It says given to Daniel Berg. Did you request

18 this document?

19 A No, I didn't.

20 THE COURT: Do you know where it came from?

21 THE WITNESS: No, sir.

22 THE COURT: All right.

23 BY MR. COHEN:

24 Q Have you ever seen it before today?

25 A No.
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1 Q So the fact that it says given to Daniel Berg,

2 it wasn't given to you?

3 A No.

4 Q Do you know what the lease buyout at the time

5 was?

6 A No.

7 Q Did you ask Summit Bank what it would cost to

8 buyout the vehicle at that time?

9 A No.

10 Q Do you know if this was given to your wife?

11 A The only explanation I can have it was

12 requested by my attorney.

13 Q Were you aware that to buy the vehicle out on

14 that date from Summit Bank it would have cost roughly

15 $26,400?

16 A No.

17 Q But you are aware of that now because you are

18 looking at the document?

19 A Yeah.

20 Q Okay. Were you also aware that Charlie Barone,

21 the individual that we talked about yesterday, the auto guy

22 --

23 A Right.

24 Q -- valued your car when he did his initial

25 report roughly 22,000?
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1 A I'm not seeing the number, no. I have not seen

2 the number, no.

3 Q All right.

4 (Appraisal - marked for identification as

5 Exhibit No. 24.)

6 BY MR. COHEN:

7 Q Your 8th amended complaint in this case.

8 THE COURT: Counsel. Counsel. I'm tired of you

9 making reference to how many complaints were filed. This is

10 customary in legal actions. These are all preliminary

11 matters. Amended complaints are filed for a lot of different

12 reasons.

13 MR. COHEN: Yes, Your Honor.

14 THE COURT: All right. It's not for the jury. That

15 has nothing to do with this case how many amended complaints

16 were filed.

17 THE COURT: We are not getting into Exhibit 25 until

18 we do 24. Do you recognize 24? Do you know what it is?

19 THE WITNESS: Looks to be some sort of appraisal.

20 THE COURT: Have you ever seen it before?

21 THE WITNESS: No.

22 THE COURT: What is it?

23 MR. COHEN: This was a document that was prepared by

24 Mr. Barone.

25 MR. MAYERSON: He is not an expert --
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1 MR. COHEN: He did an inspection of Mr. Berg's vehicle

2 before litigation ensued.

3 THE COURT: You can ask him questions.

4 MR. MAYERSON: We have no objection to the document.

5 MR. COHEN: I won't spend a lot of time on this.

6 BY MR. COHEN:

7 Q Do you see on the right side where it says

8 present value?

9 A Yes, I do.

10 Q See where it says $22,377?

11 A Correct.

12 Q So Mr. Barone was valuing your car at that time

13 at $22,300?

14 THE COURT: He doesn't know that. He doesn't even

15 know what this is. Barone, is he a witness in your case?

16 MR. MAYERSON: Because of time, we didn't call him.

17 THE COURT: No. Let's not get into that.

18 MR. COHEN: Let's just mark the next document.

19 (Complaint - marked for identification as

20 Exhibit No. 25.)

21 THE COURT: What is Exhibit 25?

22 MR. COHEN: The last complaint.

23 THE COURT: The last amended complaint?

24 MR. COHEN: Yes.

25 THE COURT: What date?
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1 MR. COHEN: October 22nd, 1999.

2 BY MR. COHEN:

3 Q I'm going to direct your attention to paragraph

4 --

5 THE COURT: What page?

6 MR. COHEN: Well, Your Honor, they are not numbered.

7 THE COURT: Oh, okay.

8 BY MR. COHEN:

9 Q Do you see Paragraph 28?

10 A 28.

11 Q Could you read that paragraph.

12 THE COURT: Just a second. Hold on. Hold on. Okay.

13 THE WITNESS: Out loud?

14 BY MR. COHEN:

15 Q Yes, please.

16 A The pre-accident fair market value of the Jeep

17 was $22,377.55.

18 Q So that's the same exact number that it appears

19 on Mr. Barone's report?

20 A I believe so, yes.

21 Q This is your complaint according to you when

22 you filed this complaint pre-accident value of your vehicle

23 was $22,377.55?

24 A It seems to jive, yes.

25 Q So the difference between that number and the
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1 pay off number from Summit Bank is a little over $4,000?

2 A That's correct.

3 Q So if the vehicle was totaled at that time

4 Nationwide paid off the value of the car you would still be

5 left with an excess of $4,000 to pay the bank, isn't that

6 right?

7 A That page is right.

8 Q When Nationwide ultimately purchased the

9 vehicle from Summit they bought the car outright. You didn't

10 have to pay one penny out of your own pocket, did you?

11 MR. MAYERSON: I think this has been asked and

12 answered.

13 MR. COHEN: I don't think it has.

14 THE COURT: Overruled.

15 THE WITNESS: Repeat the question, please.

16 BY MR. COHEN:

17 Q When Nationwide purchased the vehicle from

18 Summit Bank you weren't left with any additional expenses to

19 pay, were you?

20 A It was negotiated that you were to purchase the

21 vehicle through my attorney.

22 Q That's not my question, sir. My question is,

23 You didn't have any additional expenses with regard to that

24 lease to pay?

25 THE COURT: Do you understand the question?
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1 THE WITNESS: I do.

2 THE COURT: Then answer it.

3 THE WITNESS: There were no expenses out of pocket

4 from myself, yeah.

5 BY MR. COHEN:

6 Q You testified yesterday that when the car was

7 taken to Lindgren you wanted the car repaired, right?

8 A No, that was backwards. I had changed that

9 initially.

10 Q You first wanted it totaled?

11 A It was Mr. Joffred said that the vehicle is

12 totaled and then it was overruled, I believe, by the

13 Nationwide folks. And at that stage I commented that I can't

14 believe they are fixing that vehicle, but there is no one

15 here that is going to stand up to Nationwide so I dropped it

16 at that point. That's pretty much the criteria.

17 Q You heard Mr. Joffred testified -- you were

18 here in the courtroom when Mr. Joffred testified that he

19 believed that the vehicle was repairable, right?

20 A He said and the paperwork shows that it was a

21 total loss.

22 Q Did you hear him testify that that vehicle was

23 --

24 THE COURT: Counsel, I think we had enough testimony.

25 We heard it from Mr. Joffred. Don't request him to rephrase
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1 it. I don't know whether he was in the courtroom when Mr.

2 Joffred testified with regard to that. The jury has heard

3 enough of that, and they can decide that issue after you

4 people argue. Again, here we are, quarter of 10. We've got

5 to move. It's Thursday.

6 MR. COHEN: I'm done. Thank you, sir.

7 CROSS-EXAMINATION

8 BY MR. MYERS:

9 Q Mr. Berg, with regard to the leased vehicle

10 there is no dispute that the lease was in your name alone,

11 isn't that correct?

12 A My name was the only one on the lease, correct.

13 Q Right. Okay. Now, sir, on your damage theory

14 you are asking for 28 months of lease payments even though

15 you and everyone in your family operated that Jeep from

16 January of '97 through September of '98 when it was finally

17 parked and not driven, isn't that correct?

18 A That's correct.

19 Q If I understand your theory as well, you are

20 asking for six months of insurance payments to cover the four

21 months while the vehicle was at Lindgren under repair for

22 from September of '96 through the end of December; is that

23 correct?

24 A I'm confused by your trying to justify those

25 numbers.
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1 Q No, sir, my goal is not to try to confuse. I'm

2 trying to understand. You asked for six months of insurance

3 payments, and I'm trying to understand if that is including

4 the four months while the vehicle sat during the repair

5 process and the last two months of the lease when you

6 testified it wasn't driven at all?

7 A That total number is substantially less than --

8 THE COURT: No. No. Just answer the questions. Just

9 say yes or no.

10 THE WITNESS: It's correct.

11 BY MR. MYERS:

12 Q So if I followed the logic on the insurance

13 wouldn't I follow the same logic with regard to the lease

14 payments that the most in the lease payments that you could

15 ask for would be the six months that the vehicle wasn't

16 driven at all? Wouldn't that be the same logic?

17 A That's not correct, no.

18 Q You wouldn't think so?

19 A No.

20 Q Now you testified yesterday that your family

21 was in the habit of driving vehicles far beyond the 15,000

22 miles a year that were provided for in the lease, am I

23 correct?

24 A It was typical, yes.

25 Q So if you had driven this vehicle, all of the

810

R. 1507a



1 mileage that you normally would have you would have ended up

2 with a penalty at the end?

3 A 10 cent per mile.

4 Q And that is something that you didn't incur in

5 this situation?

6 A Never exceeded those miles.

7 Q Right. Isn't it really true that the reason

8 that you stopped driving in September of '98 is that you were

9 closing in on the 45,000 miles and you wanted to make dog

10 gone sure that you didn't get that penalty?

11 A I don't recall what the mileage was. It was

12 40,000.

13 Q So you are not -- so your testimony is that you

14 didn't stop driving the vehicle to make sure you didn't get a

15 penalty?

16 A That's correct. Yes, it is.

17 Q Okay. Do you have in front of you Exhibit 7,

18 sir, that would be the letter --

19 THE COURT: Just a second. Do you have it in front of

20 you?

21 THE WITNESS: Yes.

22 THE COURT: Go ahead. That letter would be, what?

23 BY MR. MYERS:

24 Q That's the letter of November 3rd, 1997 from

25 Attorney Mayerson to Doug Witmer at Nationwide; is that
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1 correct?

2 A It is correct, yes.

3 Q Would you agree with me, sir, that in the third

4 paragraph of that letter, second sentence reads, Please do

5 not contact Lindgren Chrysler-Plymouth as your communications

6 may have an impact on Mr. Berg's pending litigation against

7 Lindgren; is that correct?

8 A I read that, yes.

9 Q And in the next to last paragraph the first

10 sentence he wrote, I am preparing a complaint to be filed

11 against Lindgren and the Chrysler Corporation.

12 Those words are in there, am I correct?

13 A Correct, yes.

14 Q So that as of November the 3rd, 1997, your

15 focus wasn't on anything to repair this vehicle or to address

16 any issue that you thought was wrong with the vehicle but it

17 was to file a lawsuit, am I correct?

18 A It was considered a nonrepairable vehicle.

19 Q Just answer my question, please. Sir, your

20 focus was on litigation, isn't that correct?

21 A The focus was on getting to the bottom of

22 everything.

23 Q Fine. Are you aware that Mr. Mayerson wrote a

24 letter to the Lindgren company on December 29th of '97

25 indicating that there was a claim for negligent repair work?
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1 A Yes.

2 Q And are you aware that your lawsuit against

3 Lindgren alone was filed on January 23rd of '98?

4 A I believe that's correct.

5 Q That was even before the Lindgren company had

6 an opportunity to actually inspect the Jeep, isn't that

7 correct?

8 A I believe that's correct, yes.

9 Q By the way, your vehicle did pass a State

10 inspection in late 1997, am I correct?

11 A It did, yes.

12 Q Would you agree, Mr. Berg, that before the

13 vehicle was fixed there were no false representations made to

14 you from Lindgren as to the physical damage? They were up

15 front about everything?

16 A I can't say that to be true.

17 Q May I ask you to -- I'm going to hand you the

18 transcript of the deposition that was taken March 20th of

19 2002. I'm going to ask you to look at Page 153; and we are

20 at Lines 8 through 11 and ask you to read that, please.

21 A Before the car was actually fixed, yes, this is

22 a correct statement.

23 Q Okay. And that statement comports with the

24 question that I asked you, am I correct?

25 A Yes, that's correct.
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1 Q Would you read that?

2 A Before the car was fixed there was no false

3 representation from Lindgren as to the physical damage. They

4 were up front about everything before the car was repaired.

5 Q Thank you. Would you also agree that neither

6 Doug Joffred nor anyone at Lindgren told you that he could

7 repair the vehicle to the condition that the vehicle was in

8 prior to the accident?

9 A Please repeat that one more time, please.

10 Q Would you agree that neither Doug Joffred nor

11 anyone at Lindgren told you that he could repair the vehicle

12 to the condition it was in prior to the accident?

13 A We assumed that that's the repair.

14 Q Turn to Page 157, please, sir.

15 A I'm there.

16 Q Look at -- please look at Lines 10 through 14.

17 A Okay. Yes.

18 Q Did you read that?

19 A Yes.

20 Q Does that --

21 A Page 156?

22 Q Page 157, sir, Line 10 to 14.

23 A Okay.

24 Q Should be indicated with highlighter.

25 A It is, yes, uh-huh.
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1 Q Have you read that now, sir?

2 A I have.

3 Q Does that refresh your recollection?

4 A It's apparently what I said two and a half

5 years ago.

6 Q Would you read it to the jury?

7 A Did he tell you, Mr. Joffred, that he could

8 repair the vehicle to the condition of the vehicle prior to

9 the accident? No.

10 Q Thank you. Now am I correct also that with

11 regard to Lindgren working on the vehicle you were never

12 given a specific warranty or anything in writing?

13 A From Lindgren not that I recall, no.

14 Q Okay. Thank you, sir. Now, sir, in count

15 number 6 of the most recent --

16 THE COURT: Exhibit 25?

17 MR. MYERS: Yes. I didn't realize it was an exhibit,

18 Your Honor.

19 THE COURT: What's the number?

20 MR. MYERS: Count 6 and I'm going to be looking at --

21 THE COURT: Count 6. How can I find it in there?

22 MR. MYERS: Paragraph 55.

23 BY MR. MYERS:

24 Q Do you have that in front of you?

25 A Yes, I do.
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1 Q Would you agree that the allegation there is

2 that Defendant, Lindgren, knowingly made false

3 representations to Plaintiffs as to the physical damage to

4 the Jeep, including;

5 a) That the Jeep was not a total loss and could be

6 repaired by Defendant, Lindgren, to its condition prior to

7 the accident.

8 A Yes, I've read that.

9 Q Would you agree that's what that says?

10 A That covers basically the same thing.

11 Q Would you agree that that's an inaccurate

12 statement based upon the testimony that you've given in court

13 today?

14 A I believe it's an interpretation. I can't

15 answer that correctly.

16 Q That's fine. Now I want you to look down at

17 Paragraph 57, if you will, sir.

18 A I'm there.

19 Q That paragraph, do you have it?

20 A Yes, I do, yes.

21 Q In Paragraph 57 is there not a phrase in there

22 indicating a belief that Lindgren had recklessly ignored

23 their initial appraisal that the Jeep was a total loss. It

24 would be on the second and third line, sir.

25 A It is there. I have read it.
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1 Q Would you agree that that's an inaccurate

2 statement based upon your testimony in court?

3 A I would not. I think there has been contrary

4 testimony to substantiate this.

5 MR. MYERS: Those are all of the questions I have of

6 the witness, Your Honor.

7 MR. HUCKABEE: No questions, Your Honor.

8 THE COURT: Mr. Mayerson.

9 REDIRECT EXAMINATION

10 BY MR. MAYERSON:

11 Q Mr. Berg, I've just handed you Exhibit 15.

12 Could you identify what that document is for the jury?

13 A It's a letter from Mr. Mayerson to Bruce

14 Bashore.

15 Q I am sorry, could you take a closer look at it?

16 I think you said it is a letter from Mr. Mayerson to him?

17 A To Mr. Mayerson from Bruce Bashore, Nationwide

18 Mutual Insurance Company.

19 Q Is this the letter that talks about what

20 Nationwide will do if they find anything wrong with the

21 vehicle?

22 A It is.

23 Q This is the letter that Nationwide's counsel

24 was asking you sounds reasonable?

25 A Yes.
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1 Q Could you read that paragraph out loud what

2 Nationwide will do?

3 A If the independent expert finds any problems

4 with the repairs that resulted from the above-listed accident

5 --

6 Q Please stop right there, sir. Does that say

7 any problems with the repairs?

8 A Yes.

9 Q What does the rest say?

10 A Nationwide Insurance will have these problems

11 corrected at a shop of the Bergs' choice. If the vehicle

12 cannot be repaired to pre-accident condition, Nationwide will

13 purchase the vehicle from the Bergs.

14 Q That does sound reasonable, right?

15 A Yes.

16 Q You also were asked questions about an

17 inspection I think it was in your complaint you were asked

18 about Paragraph 119 or Page 119.

19 THE COURT: Exhibit 22?

20 MR. MAYERSON: I believe it is Exhibit 22 Page 22

21 Paragraph 9 -- Paragraph -- wait --

22 MR. HY MAYERSON: 119.

23 THE COURT: Page 29 of the original complaint?

24 MR. MAYERSON: I will go without the complaint, Your

25 Honor. I just can't find where I am looking for.
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1 THE COURT: Okay.

2 BY MR. MAYERSON:

3 Q You were asked on cross-examination by

4 Nationwide about your allegations that Nationwide failed to

5 properly inspect the vehicle. Do you recall that testimony?

6 A I do, yes.

7 Q When you took the vehicle to A.W. Golden do you

8 have some recollection of that?

9 A Other than taking it there, no.

10 Q Did you take the vehicle for other inspections

11 at the same time period?

12 A To A.W. Golden?

13 Q I mean for the other Defendants or for my

14 office?

15 A I believe I did one time, yes.

16 Q Did you have people coming out to your house to

17 inspect the vehicle?

18 A Yes.

19 Q Do you recall anybody ever telling you what the

20 results of this April inspection were?

21 A No, I did not.

22 Q Sir, I'd like you to turn to Nationwide's claim

23 log at Page 4.

24 THE COURT: Referring to exhibits -- say the exhibit

25 number for the record, please.
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1 MR. MAYERSON: Exhibit 8.

2 THE COURT: 8. Good.

3 BY MR. MAYERSON:

4 Q Sir, this is a report of that inspection that

5 occurred on April 28th, 1998 at A.W. Golden.

6 THE COURT: What note?

7 MR. MAYERSON: Page 4 of Exhibit 8.

8 THE COURT: The pages are not numbered.

9 MR. MAYERSON: At the top right-hand corner.

10 THE COURT: Which notation on Page 4 of this?

11 MR. MAYERSON: The entry of April 30th, 1998.

12 THE COURT: All right.

13 BY MR. MAYERSON:

14 Q Sir, did anybody ever tell you what the results

15 of this inspection were?

16 A No.

17 Q So, in fact, when you filed your complaint had

18 Nationwide told us what the results were?

19 A No.

20 Q Have you had an opportunity to look at that

21 before?

22 A No, I have not seen this.

23 Q Sir, when Nationwide did purchase the vehicle

24 you were asked a bunch of questions about that. How many

25 months after this April '98 inspection was that, if you know,
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1 or if you can figure it out?

2 A I would need something to refresh my memory.

3 It was in '98, I believe; but the date I don't have.

4 Q So from April of '98 is when they inspected

5 this and then they purchased the vehicle in late December of

6 '98?

7 MR. COHEN: Objection. Leading.

8 THE COURT: Sustained.

9 BY MR. MAYERSON:

10 Q When was your lease terminated or ending?

11 A December of '98.

12 Q All right. And is that when Nationwide

13 purchased the vehicle?

14 A It was, yes.

15 Q During that time period from this April

16 inspection until they purchased the vehicle who was making

17 the lease payments?

18 A I was.

19 Q Who do you think should have been making the

20 lease payments?

21 A Nationwide.

22 Q So I want to go back to that letter that

23 sounded reasonable, the May 19th --

24 THE COURT: Do we have to keep going back to all of

25 this stuff again? I will say for the record and everybody
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1 else, we have to complete this case by tomorrow afternoon.

2 And I think I'm the only one that's concerned about that,

3 plus the members of the jury, of course.

4 Let's not, you know, you will have plenty of

5 opportunity maybe, maybe I will only give you 15 minutes to

6 argue the case. I'm sure if I do that, everyone is going to

7 be concerned. If that's what I'm going to have to do to

8 manage this case, I will do it. I can limit the closings.

9 It would be the first time in 19 years I've done it.

10 BY MR. MAYERSON:

11 Q Mr. Berg, you were asked questions by counsel

12 for Lindgren about your claim for insurance premiums?

13 A Yes.

14 Q How many years have you been paying insurance

15 premiums?

16 THE COURT: What is the relevancy of that at this

17 particular point?

18 MR. COHEN: Objection.

19 THE COURT: I just give you a lecture, and you totally

20 ignore me. Go ahead, if that's what's going to happen

21 tomorrow.

22 MR. MAYERSON: No further questions.

23 THE COURT: Don't anyone get excited about it. No

24 further questions. Mr. Mayerson, good.

25 MR. COHEN: No.
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1 MR. MYERS: Oh, no, Your Honor.

2 THE COURT: Good. You are excused. If you have to

3 leave and go back and forth, don't worry about it.

4 THE WITNESS: Thank you.

5 THE COURT: If you miss anything important, I will

6 tell you.

7 THE WITNESS: Okay.

8 THE COURT: Next witness.

9 MR. MAYERSON: Plaintiffs would like to call Mr.

10 O'Leary, or Nationwide's corporate designee.

11 MR. COHEN: Your Honor, if we could have a moment at

12 sidebar?

13 THE COURT: Okay.

14 (Whereupon, the following discussion occurred at

15 sidebar.)

16 MR. COHEN: Mr. O'Leary was designated -- said was

17 designated as the sixth witness during discovery. The

18 problem is he is not here today as Nationwide's corporate

19 designee, so I don't know what Mr. Mayerson has but he is not

20 here speaking on behalf of Nationwide on every issue. He is

21 a blue ribbon guy. That's what he was tenured as during

22 discovery.

23 MR. MAYERSON: We are calling him a corporate designee

24 -- if he is not the right person --

25 THE COURT: I don't know what in the -- if the jury

823

R. 1520a



1 knows what that is. I'm not going to give any instruction.

2 If I were you, I would stay away from it.

3 MR. MAYERSON: I'm not worried about the jury.

4 THE COURT: Is he an employee of Nationwide?

5 MR. COHEN: Yes, but I'd --

6 THE COURT: Off the record.

7 (Whereupon, a discussion was held off the record.)

8 MR. COHEN: I'd like the jury to know that he is not

9 Nationwide's corporate designee.

10 THE COURT: I'm not getting into that. Let's take his

11 testimony.

12 MR. MAYERSON: I have a board of my own. It is a blow

13 up of this I would like to use to show the cover of the

14 Bergs' policy.

15 THE COURT: Are you moving that to be admitted into

16 evidence?

17 MR. MAYERSON: Yeah, it has been marked as an exhibit.

18 THE COURT: Which is it?

19 MR. MAYERSON: Exhibit 3.

20 THE COURT: Okay. Any objection to Exhibit 3 being

21 moved into evidence?

22 MR. COHEN: Nope.

23 THE COURT: Then you may use it.

24 MR. MAYERSON: May I just refer to it as Exhibit 3?

25 THE COURT: Yes, and you can say which has been
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1 admitted into evidence.

2 (Whereupon, the sidebar concluded.)

3 THE COURT: Exhibit 3 is admitted into evidence by

4 agreement of counsel. It will be going out with the jury and

5 as a result it can be published on the board, another board.

6 MR. MAYERSON: The next witness is Michael O'Leary.

7 MICHAEL O'LEARY, sworn.

8 THE CLERK: State your name and address for the

9 record.

10 THE WITNESS: Ernest Michael O'Leary, 335 Balmer Road,

11 in Lititz, PA, 17543.

12 DIRECT EXAMINATION

13 BY MR. MAYERSON:

14 Q Good morning, sir.

15 A Good morning.

16 Q Thank you for coming. Could you please tell

17 the jury what your occupation is?

18 A I am the Director of Nationwide's Blue Ribbon

19 Repair Program.

20 Q Can you define for us what director means?

21 A Sure. I oversee two centralized operations

22 that process claims similar to what we call a direct repair

23 type claim which we have our own corporate name for is blue

24 ribbon repair.

25 Q Sir, are you the top guy for the entire country
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1 on the blue ribbon repair program?

2 A Well I don't know if I'm the top guy. I lead

3 our two operations that handle our centralized blue ribbon

4 claims in concert with our field.

5 Q Do you have supervisors within?

6 A My supervisor is the assistant vice president

7 of claims.

8 Q So as far as the high archy of the blue ribbon

9 repair program you are at the top very elite?

10 A For the centralized operations, that's true.

11 Q How long have you been with the company?

12 A Almost 16 years.

13 MR. COHEN: Excuse me, Your Honor. Could we just take

14 the board down until Mr. Mayerson gets to it?

15 THE COURT: Yeah.

16 MR. MAYERSON: Sorry.

17 BY MR. MAYERSON:

18 Q Can you tell us about your -- any other

19 credentials that you might have in the insurance company

20 area?

21 A I have an Associates in Claims Designation.

22 Q Anything else?

23 A In insurance?

24 Q Yes?

25 A Just some I-CAR claims.
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1 Q You are not a CPCU?

2 A No, I am not.

3 Q In November of '97 when the Bergs retained

4 counsel to represent them what was your position within the

5 company?

6 A I believe I was the blue ribbon superintendent

7 at that time. I can't recall exactly.

8 Q The names change a lot don't they?

9 A I've held several different positions, yes.

10 Q The position that you are talking about right

11 now would be the blue ribbon manager that being the person

12 responsible for the property damage specialists, right?

13 A I'm not sure if that was my position in

14 November.

15 Q All right. Well, then how about in April of

16 '98?

17 A In April of '98 that would have been true, yes.

18 I would have been the blue ribbon claims manager.

19 Q And the property damage specialist that you

20 have supervised -- these were the people that you sent out to

21 the shops to do the random inspections and the performance

22 evaluations for the shops, right?

23 A Yes, they would perform random reinspections on

24 our blue ribbon repair facilities.

25 Q And monthly performance evaluations?
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1 A They would have quarterly material feedback

2 sessions and share some numbers with them, talk about how

3 well things are going.

4 Q I was going to ask you about the quarterly but

5 I'm talking about monthly right now.

6 A I'm not sure at that time if there was any

7 formal monthly feedback sessions.

8 Q Did you supervise a Steven Potosnak?

9 A Yes, I did.

10 Q If I told you you have a performance evaluation

11 on a monthly basis that he signed during this time period

12 would that refresh your recollection?

13 A Steve may have done those. He was an excellent

14 employee, and it surely was within his liberty if he wanted

15 to share that was within his discretion.

16 Q These forms were standard forms supplied to him

17 by the company, correct?

18 A If he wanted to give me a form -- I can't tell

19 you for sure if that is true.

20 Q Does the company supply standard forms to the

21 property damage specialists?

22 A We have at different times. I'm not sure at

23 that particular slice of time what form may or may not have

24 been used.

25 Q I'm not going to bother getting into the form.
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1 I've handed you Exhibit 3 that's in front of you. Can you

2 take a look at that and tell me if you can identify it for

3 us?

4 A It looked to be the front cover of a Century II

5 Auto Policy from Nationwide Insurance.

6 Q The first page there, could you identify that

7 front page?

8 A The one that actually has the exhibit sticker 3

9 on it? It is certifying that this is a true and correct copy

10 of the policy. It has the policy number as of 9/4/96.

11 Q That front page is a certification, the front

12 page. I'm not talking about the enlarged exhibit right now.

13 I'm talking about the front page of Exhibit 3. That is a

14 certification page from Nationwide Insurance Company?

15 A It appears to be, yes.

16 Q And that's the document that Nationwide

17 supplied to me certifying that they were supplying me a

18 correct copy of the policy, correct?

19 A I assume that's true. I didn't provide it.

20 Q I'm particularly interested down at the bottom

21 of that page do you see where it says, Pennro, '93?

22 A Yes, it says, Pennro 1076.

23 Q What does Pennro stand for?

24 A I believe it stood for the Pennsylvania

25 Regional Office. I'm not sure in '93 if Pennsylvania was

829

R. 1526a



1 still split in two.

2 Q You've been here for the testimony of the

3 entire trial, correct, sir?

4 A When I was not out.

5 Q You mean out to use the rest room or something?

6 A Right.

7 Q Otherwise you've been here the entire time,

8 correct?

9 A Pretty much, yes.

10 Q Do you recall the testimony that we had about

11 the Best Claims Practices Manual?

12 A Yes.

13 Q And there was a specific -- in the back of that

14 --

15 MR. COHEN: I'm going to object.

16 THE COURT: I will hear the objection at sidebar.

17 (Whereupon, the following discussion occurred at

18 sidebar.)

19 THE COURT: Let me have -- is the stipulation we

20 marked back there?

21 MR. COHEN: First of all, the designation Pennro it's

22 just the designation of the Pennsylvania Regional Office.

23 All right. Now the document that he has in front of him has

24 nothing do with the Best Claims Practice Manual.

25 Mr. Mayerson is trying to traipse very close to a line
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1 to get testimony with regard to the document that he says he

2 is not going to introduce, and I have dismissed witnesses

3 about this.

4 THE COURT: That's what it sounds like to me.

5 MR. MAYERSON: I didn't anticipate the dismissing of

6 the witnesses and --

7 THE COURT: Doesn't make any difference. This is the

8 stipulation and that would be my interpretation of it is you

9 are not going to introduce it, including the Pennro

10 litigation strategy manual into evidence nor will you quote

11 or read from it.

12 MR. MAYERSON: I didn't intend to.

13 THE COURT: So now you intend to ask this witness to

14 read from it and then you can argue what he says to the jury.

15 MR. MAYERSON: No. I wanted to make a connection that

16 there is a decision here, and I was going to move on after

17 that. I wasn't going to put it out there.

18 THE COURT: What are you going to ask?

19 MR. MAYERSON: Pretty much just what I said.

20 THE COURT: Just tell me precisely what you are going

21 to ask him. I don't think you should be making any reference

22 to that at all at this particular point, not after you signed

23 the stipulation and submitted it this morning and the Court's

24 approving it.

25 MR. MAYERSON: In my opinion --
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1 THE COURT: I'm not worried about your opinion.

2 You are not going to make any more reference to that.

3 MR. MAYERSON: I haven't even begun with that. Yes, I

4 am going to make more reference to that.

5 THE COURT: Are you ready to do that now?

6 MR. MAYERSON: Yes.

7 (Whereupon, sidebar concluded.)

8 BY MR. MAYERSON:

9 Q Sir, I'd like to focus now on the policy that

10 is underneath that coverage, just the front page, not the

11 whole policy. You will agree with me that is the coverage to

12 the Bergs' policy, correct?

13 A Yes.

14 Q And it contains the promises that Nationwide

15 made to Mr. and Mrs. Berg when they purchased the policy?

16 A Yes.

17 Q Just as a point in note it says on the

18 left-hand side, Nationwide is on your side?

19 A Yes, it does.

20 Q And then underneath that in bold it says, Auto

21 insurance protection you can count on in a policy you can

22 understand?

23 A Yes.

24 Q The policy you can understand. Is it a

25 different kind of insurance policy?
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1 A Yes, sir.

2 Q One that's readable, understandable and

3 straightforward; is that correct?

4 A Yes.

5 Q In fact, you said it's the best auto insurance

6 protection; is that correct?

7 A Yes.

8 Q Isn't that what you promised?

9 A Yes.

10 Q Then just down in the green bold it says, Your

11 guide to protection?

12 A Yes.

13 Q And above that, Thank you for relying upon

14 Nationwide?

15 A Yes, it does.

16 Q Did the Bergs get all of that?

17 A I believe they would have if they purchased the

18 policy, yes, sir.

19 Q I am sorry, they would have?

20 A I believe they would have with their policy,

21 yes.

22 Q Would have or did? I don't understand.

23 A I wasn't at the Bergs -- I mean I assume they

24 would have, yes, --

25 Q Sir --
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1 A -- would have been given a copy of this.

2 Q Let me clarify. You made some entries in the

3 claim log, right?

4 A I believe one.

5 Q One while you were in the capacity of managing

6 that when I sent my letter of representation telling

7 Nationwide about the problems with the repairs, correct?

8 A If you would like to direct me to the log, I

9 would be glad to look at it.

10 Q Sure. I think the log is probably in front of

11 you.

12 THE COURT: Exhibit 1? Exhibit, what?

13 MR. MAYERSON: Exhibit 8, Your Honor.

14 THE COURT: What page?

15 MR. MAYERSON: Page 22.

16 THE COURT: November 3rd.

17 BY MR. MAYERSON:

18 Q November 3rd, 1997, sir?

19 A Yes.

20 Q Is that an entry from you?

21 A Yes, it is.

22 Q And you directed it to Beverly Carlson?

23 A That's correct.

24 Q Who is Beverly Carlson?

25 A Beverly was a claim processor that worked for
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1 me in my unit that was responsible for tracking any customer

2 inquires, following up, making sure things were done timely.

3 Q She was sort of your right-hand person?

4 A In that capacity, yes.

5 Q You sent it to Doug Witmer?

6 A I sent my note to Beverly Carlson.

7 Q How about underneath there I see your note says

8 -- why don't you read it to the jury?

9 A It says, Please get all of the details and

10 follow up with me. Thanks.

11 Q Now underneath that it says to a bunch of other

12 people are you saying that's not your entry?

13 A No, that's an entry from Ron Stitzel.

14 Q So the only person you were asking to get all

15 of the details was Beverly Carlson?

16 A Yes, and to follow up with me.

17 Q All right. Referring back to the promissory

18 that we talked about in the policy those are -- Nationwide

19 intends for the Bergs to rely upon those promises?

20 A Are we back on Exhibit 3, sir?

21 Q Yes.

22 A Yes.

23 Q And also that that encouraged the Bergs to

24 renew their policy every year, correct?

25 MR. COHEN: Objection.
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1 THE COURT: Sustained.

2 BY MR. MAYERSON:

3 Q Was that intended to encourage the Bergs to

4 renew their policy, if you know?

5 MR. COHEN: Objection.

6 THE COURT: Overruled.

7 THE WITNESS: I assumed it would be one of the factors

8 that any customer would use in deciding to renew their

9 coverage with us.

10 BY MR. MAYERSON:

11 Q Couple of preliminary questions. Did

12 Nationwide expect and rely upon the Bergs --

13 THE COURT: Preliminary to what?

14 MR. MAYERSON: Just want to flush out --

15 THE COURT: How long is your testimony going to be? I

16 think at this point I'm going to have to start putting a

17 limit so the defense has an opportunity to put on their case

18 before it is over.

19 MR. MAYERSON: I will skip that.

20 BY MR. MAYERSON:

21 Q Does Nationwide admit it had a duty to fairly

22 pay all of the Bergs' losses --

23 MR. COHEN: Objection.

24 THE COURT: Overruled.

25 BY MR. MAYERSON:
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1 Q -- based on the damage actually sustained minus

2 the applicable deductible?

3 A Can you repeat that again?

4 Q Does Nationwide admit it had a duty to fairly

5 pay all insured collision losses sustained by the Bergs based

6 on the damage actually sustained minus the applicable

7 deductible?

8 A Everything for which there was coverage for,

9 yes.

10 Q And does Nationwide admit it has a duty to

11 fairly appraise a policyholder's collision claim?

12 A Yes.

13 Q Does Nationwide agree that a policyholder has a

14 legal right to have their vehicle declared a total loss or to

15 have their vehicle repaired to the condition it existed in

16 immediately prior to the accident?

17 A I'm not sure exactly what you are asking. I

18 think the vehicle owner can choose to do what they want after

19 we specify our damage appraisal that is consistent with a

20 contract. There are times when someone may be paid a

21 thousand dollars and choose not to repair their vehicle.

22 Someone may have a vehicle with $1,000 damage and decide they

23 want to replace it.

24 Q Okay. Does Nationwide admit that if the

25 vehicle cannot be repaired to its pre-accident condition the
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1 law of Pennsylvania requires the vehicle to be declared a

2 total loss?

3 MR. COHEN: Objection.

4 THE COURT: Overruled.

5 THE WITNESS: I don't have a copy of the law, and I

6 don't know that I'm at liberty to interpret the law.

7 THE COURT: Next question.

8 BY MR. MAYERSON:

9 Q Sir, you were here when we were talking about

10 the April 28th, 1998 inspection by Mr. Potosnak in this case?

11 A Yes, I was.

12 Q There is a report in the claim log on Page 4 on

13 Exhibit 8.

14 THE COURT: Did he have anything to do with that claim

15 log?

16 MR. MAYERSON: I thought we established that --

17 THE COURT: He says he only had to do with one of the

18 claim logs, and you already questioned with him regard to

19 that. I'm not going to repeat testimony of other witnesses

20 in this case for a lot of reasons, including we don't have

21 time.

22 All right. We will have a sidebar here.

23 (Whereupon, the following discussion occurred at

24 sidebar.)

25 THE COURT: Mr. Mayerson, how much longer are you
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1 going to spend with this witness? Answer my question. I

2 don't want any conversation with you or anybody else. I want

3 answers to my questions. How much longer are you going to be

4 with this witness?

5 MR. MAYERSON: 15 minutes.

6 THE COURT: No. You are not going to get it.

7 MR. MAYERSON: I'm not going to get it.

8 THE COURT: No, you are not here. We are -- it's

9 10:30. We don't even have the defense case in, and we

10 understood that we were going to complete this case by today

11 so that tomorrow we can do the instructions and everything

12 else.

13 MR. MAYERSON: 10 minutes.

14 THE COURT: I got an idea that what you are trying to

15 do is squeeze out the defense by going on and on and on.

16 MR. COHEN: Take a look at what he wants to use as the

17 next exhibit.

18 MR. MAYERSON: I want to get into three or four

19 letters.

20 THE COURT: How much longer are you going to be with

21 your case? Is this your last witness? Just answer my

22 question.

23 MR. MAYERSON: I need Lindgren to authenticate one or

24 two records.

25 THE COURT: How long is that going to take?
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1 MR. MAYERSON: Five minutes.

2 THE COURT: Anything else?

3 MR. MAYERSON: No.

4 THE COURT: Now you want 10 minutes remaining with

5 this witness, is that right? My clock is running. I have a

6 bar set 10 minutes.

7 MR. MYERS: Your Honor, I don't want to protract this

8 side bar. I have no idea what Lindgren would certify. He

9 said O'Leary was his last witness.

10 MR. MAYERSON: I have -- Mr. Myers and I had a

11 conversation, if you will, to stipulate to the time that the

12 notice of default judgement was entered I wouldn't have to

13 call your witness and he wouldn't stipulate to it so it is

14 disingenuous for him to say that he is surprised by that.

15 MR. MYERS: What is the materialality of that?

16 THE COURT: I don't care. Why wouldn't you stipulate

17 to that?

18 MR. MYERS: There was no conversation and it was in

19 another context.

20 THE COURT: Yesterday is one thing. Today is another

21 thing. What do you want to stipulate to? Put it on the

22 record now.

23 MR. MAYERSON: I would like a stipulation. I don't

24 have the date in hand. It's the date that the --

25 THE COURT: Maybe Mr. Myers has it.
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1 MR. MYERS: I sent Mr. Mayerson an e-mail last night.

2 THE COURT: Don't. What is the stipulation?

3 MR. MAYERSON: I told you I wasn't getting any

4 e-mails.

5 THE COURT: I'm telling you I am losing patience in

6 this case and so is the jury and I'm concerned about the

7 jury. Okay.

8 MR. MAYERSON: Yes.

9 MR. MYERS: I'm willing to stipulate, Your Honor, that

10 the Plaintiffs filed a writ of summons on January 23rd, 1998

11 against Lindgren only that Lindgren filed a praecipe for a

12 rule to file a complaint on February 11th, 1998; that

13 Plaintiffs filed a motion to stay the rule; that on March

14 27th of '98 this Court entered an order staying the rule

15 pending Plaintiffs' deposition of the manager, deposition

16 which was planned for April 2nd of '98 with the complaint to

17 be filed within 20 days of their deposition.

18 The depositions of Greg Miller and Doug Joffred were

19 taken April 14th, 1998 and that Plaintiffs' complaint was

20 filed on May 4th, 1998 seeking an excess of $50,000.

21 THE COURT: How much longer are you going to read

22 something into the record? I asked you for a simple

23 stipulation.

24 MR. MYERS: That's exactly what I'm saying.

25 THE COURT: That's not what he asked you to stipulate
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1 to. The date that the default judgment was to be taken.

2 MR. MYERS: I honestly don't know that date, Your

3 Honor.

4 THE COURT: Let's find it. Don't play games with me.

5 MR. MYERS: I'm not trying to.

6 THE COURT: That's something that you can do with

7 somebody else.

8 MR. MYERS: I am not trying to play games.

9 THE COURT: Well, don't do it.

10 MR. MAYERSON: Do you want to just stipulate it was in

11 March of '98? It was some date in March?

12 THE COURT: At what -- some day in March of what year

13 that what happened?

14 MR. MAYERSON: That Lindgren filed notice for the

15 Bergs to file their complaint or suffer default judgment.

16 MR. MYERS: I just said that we filed a rule to file a

17 complaint February 11th.

18 THE COURT: Just answer that question. Are you

19 willing to stipulate to that?

20 MR. MYERS: Yes. We issued a rule to file a

21 complaint. It was filed February 11th of '98.

22 THE COURT: Or suffer default judgment?

23 MR. MYERS: That's correct.

24 THE COURT: That obliterates the necessity of calling

25 the witness with regard to Lindgren.

842

R. 1539a



1 MR. MAYERSON: Yes.

2 THE COURT: We are back now to the witness that is on

3 the stand. You want 15 minutes more or 10?

4 MR. MAYERSON: I'd like 15.

5 THE COURT: You have 10.

6 MR. COHEN: Your Honor, before we go back up, Mr.

7 Mayerson handed me a stack of a dozen letters.

8 MR. MAYERSON: I'm not going to use all of them.

9 MR. COHEN: Your Honor, he is going to --

10 THE COURT: He has 10 minutes.

11 (Whereupon, the sidebar concluded.)

12 THE COURT: I have my watch in front of me just like

13 the minister does on Sunday morning. You never know if he

14 looks at it or not. I will be looking at mine.

15 (Fax - marked for identification as Exhibit No.

16 26.)

17 BY MR. MAYERSON:

18 Q Sir, I'm handing you Exhibit 26.

19 THE COURT: Let's get everybody a copy.

20 MR. MAYERSON: It has been done. Except you, Judge.

21 THE COURT: Yes.

22 BY MR. MAYERSON:

23 Q Mr. O'Leary, is that not a fax from Doug Witmer

24 to Bev Carlson claiming that that's the entire file that you

25 have in your possession at this time?
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1 A I believe Doug is saying this is --

2 THE COURT: No. Answer the question, please.

3 THE WITNESS: It is everything that Doug has.

4 BY MR. MAYERSON:

5 Q That's all that Doug has, is that what you are

6 saying? It is limited to what Doug has?

7 MR. COHEN: Objection.

8 THE WITNESS: I'm not sure what documents are in here,

9 sir.

10 THE COURT: Well, look at it.

11 BY MR. MAYERSON:

12 Q Ready, sir?

13 A Sure. It looks like a complete copy of the

14 paper files that would have been in Bev's possession which

15 she received from Doug and a print copy of the checks that

16 were issued which comes out of our class system which is an

17 automated claims handling diary and activity system.

18 Q Sir, does that contain the appraisal of

19 September 20th, 1996?

20 A It contains an appraisal that was printed

21 September 20th, 1996 at 9:36.

22 Q Does it contain the supplemental appraisal that

23 was done in February of '97?

24 A No, it does not.

25 Q All right. And at least you are saying Doug
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1 Witmer was saying that that's all that he had at that time?

2 A I believe.

3 Q What's that time that we are talking about?

4 Isn't that in '97, a year after the repairs were done?

5 A Yes.

6 Q Thank you. You are saying that you might have

7 had more documents in your file?

8 A There may have been a copy of the supplement

9 that was received by us because payment was made based upon

10 the supplement.

11 Q Sir, why don't you turn to the log on December

12 4th, 1997, Exhibit 8 at Page 9?

13 A Exhibit 8, Page 9?

14 Q Yes.

15 A Which entry?

16 Q The entry from your assistant, your right-hand

17 person, Bev Carlson.

18 THE COURT: Date?

19 MR. MAYERSON: December 4th, 1997 at 12:17 p.m.

20 THE WITNESS: Yes, sir.

21 BY MR. MAYERSON:

22 Q Does that not say, from Bev Carlson, that the

23 16 pages that were faxed to me is all that pertains to the

24 blue ribbon repair program portion of the claim?

25 A Yes, it does.
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1 Q That is from your assistant, Bev Carlson?

2 A Yes, it is.

3 Q You guys didn't have the supplement a year

4 after the repairs were done, correct?

5 A I can only surmise in saying that I believed

6 the amount that shows paid in previous date was consistent

7 with a supplement that was produced.

8 Q Sir, just answer my question.

9 THE COURT: That's it. Finished.

10 MR. MAYERSON: Yes. I'm finished. I'm not done.

11 BY MR. MAYERSON:

12 Q Sir, there has been a lot of talk about

13 Nationwide purchasing this vehicle. I just like -- the

14 purchase was done to secure the evidence pending the

15 inspection you all claimed necessary, correct?

16 A I can't answer that.

17 Q At the time that you guys purchased the vehicle

18 you were still denying that there were any defects to the

19 repairs, correct?

20 A I was not part of that decision making.

21 Q Well when I took your deposition in the year

22 2003 isn't it true you told me you were unaware of any

23 structural defects?

24 MR. COHEN: Objection.

25 THE COURT: Overruled.
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1 THE WITNESS: I said that I was personally unaware of

2 any structural defects.

3 BY MR. MAYERSON:

4 Q And the part of your deposition in the year

5 2003 was as a corporate designee of Nationwide to tell me

6 what Nationwide had done for the Bergs, correct?

7 A Would like to, yes, that's true.

8 Q Thank you. And isn't it true when Nationwide

9 couldn't get exclusive control of the vehicle and the Bergs

10 tried to buy the vehicle before Nationwide took exclusive

11 control that Nationwide threatened to sue Summit Bank if

12 Summit Bank doesn't give the vehicle to Nationwide instead of

13 the Bergs?

14 MR. COHEN: Objection.

15 THE COURT: Sustained. Next question.

16 MR. COHEN: Objection.

17 THE COURT: This is the last piece of paper, Mr.

18 Mayerson.

19 MR. MAYERSON: Yes, it is, Your Honor.

20 THE COURT: Exhibit 27. How old on a minute.

21 MR. COHEN: Objection.

22 THE COURT: All right. Ask your questions.

23 MR. COHEN: Your Honor, we have an objection to the

24 exhibit.

25 THE COURT: It may not be admitted into evidence.
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1 Let's hear what the questions are. You can object to the

2 questions. I don't know the significance of it at this

3 point.

4 (Letter of 01-13-99 - marked for identification

5 as Exhibit No. 27.)

6 BY MR. MAYERSON:

7 Q Sir, did you have counsel representing

8 Nationwide between --

9 MR. COHEN: Objection. Attorney/client privilege.

10 THE COURT: Sustained.

11 BY MR. MAYERSON:

12 Q Can you take a look at that letter?

13 THE COURT: Was this letter sent to you?

14 THE WITNESS: No, it was not.

15 THE COURT: It was sent to Mr. Bruce Wunsch. Who is

16 he?

17 THE WITNESS: The Assistant Treasurer of Summit Bank.

18 THE COURT: What does he know about this?

19 MR. MAYERSON: He is the corporate designee --

20 THE COURT: That doesn't mean he knows everything that

21 is going on. No. As was said at sidebar earlier for the

22 purpose of taking his discovery deposition he was designated

23 as a corporate designee which may be to know as much as there

24 is to know about anything. That's only for discovery

25 purposes under the rules. It is not for the purpose of

848

R. 1545a



1 producing him at the time of trial and asking him every

2 question. I don't see the relevancy of Exhibit 27 at all.

3 MR. MAYERSON: All right. One last question.

4

5 BY MR. MAYERSON:

6 Q Sir, isn't it true that when Nationwide --

7 MR. MAYERSON: Two more questions, Your Honor.

8 THE COURT: All right. Now don't get into something

9 that -- you know what I'm talking about.

10 BY MR. MAYERSON:

11 Q Isn't it true that when Nationwide purchased

12 this vehicle we've talked so much about that at the time of

13 the purchase it had nothing to do with honoring any

14 obligation to the Bergs?

15 A I was not involved in the purchase of the

16 vehicle.

17 Q Sir, who has the final say when a vehicle is a

18 total loss, Nationwide or the assigned appraiser?

19 THE COURT: You mean Lindgren in this case, Lindgren?

20 BY MR. MAYERSON:

21 Q In this case Lindgren's body shop manager,

22 Doug?

23 A I don't know if there is a final say, a

24 collaborative effort, if we can agree that something can be

25 repaired and the shop agrees that for the damage appraisals
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1 that specified and then it would be a repairable vehicle.

2 Again, that's considering the economics. Certainly I think

3 that we always try to have a meeting of the minds.

4 Q Do you agree that the Appraisers Act is what

5 controls the appraisal process of collision damage?

6 A In insurance, yes. In the world of the body

7 shop, I'm not so sure.

8 MR. MAYERSON: Thank you, sir.

9 THE COURT: Cross-examination.

10 MR. COHEN: No questions on cross-examination.

11 MR. MYERS: None.

12 MR. HUCKABEE: None.

13 THE COURT: Thank you very much. You are excused as a

14 witness.

15 THE WITNESS: Thank you.

16 THE COURT: That's your last witness?

17 MR. MAYERSON: Yes, Your Honor.

18 THE COURT: All right. I think we will take our

19 morning recess, and then we will address the exhibits. All

20 right. Members of the Jury, excuse us for about 15 minutes.

21 We are going to work on what exhibits need to be admitted

22 into evidence before the Plaintiff closes its case.

23 All right. Again, no discussion about the case at

24 all. We will take a 10 minutes recess and get your exhibits

25 together, and we will start from the very beginning one by
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1 one.

2 (Whereupon, the jury left the courtroom at 10:50 a.m.)

3 MR. COHEN: Now that his case is done, after we work

4 out the exhibits, I would like to make a motion.

5 THE COURT: Yeah, you will have an opportunity to do

6 that.

7 (Whereupon, a short break was taken until 11:00 a.m.)

8 THE COURT: Back on the record with no jury. All

9 right. We previously disposed of Exhibit number 2 in the

10 form of the stipulation so that will not be admitted into

11 evidence and will not go out to the jury.

12 The next exhibit which is Exhibit number 3, which is

13 the certification of Nationwide and policy that has been

14 admitted into evidence and that will go out to the jury.

15 Exhibit number 4 are the two pictures of the damage.

16 Are you moving for the admission of Exhibit 4?

17 MR. MAYERSON: Yes.

18 THE COURT: Any objection?

19 MR. COHEN: No.

20 MR. MYERS: No.

21 MR. HUCKABEE: No.

22 THE COURT: If not, they are admitted into evidence

23 and will go out with the jury.

24 THE COURT: Exhibit number 5 is the letter addressed

25 to Herb Motors dated March 22nd, 1996. Are you moving for
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1 the admission of that?

2 MR. MAYERSON: No, Your Honor.

3 THE COURT: No?

4 MR. MAYERSON: No.

5 THE COURT: All right. Then we will move on to

6 Exhibit number 6. Number 6 is the letter and the appraisal

7 or the damage report that has already been admitted into

8 evidence and will go out with the jury.

9 Exhibit number 7 is the letter from Mr. Mayerson to

10 Doug Witmer dated November 3, 1997 and that has already been

11 admitted into evidence and will go out with the jury.

12 MR. COHEN: Excuse me, Your Honor, I have attached to

13 my letter another document. It is just a one page letter.

14 THE COURT: Are you talking about Exhibit 7?

15 MR. COHEN: Yes.

16 THE COURT: No.

17 MR. COHEN: Then I would object to it. There

18 apparently is a section of the claims log that is

19 conveniently attached to this letter. It was not a part of

20 this letter when it was originally sent. I have no objection

21 to the letter being introduced.

22 THE COURT: No, I think that is what we are referring

23 to. We would forgot to take off the attachment. That was

24 not referred to in any way into evidence, and I'm not taking

25 it out. We will take out the rest.
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1 The next is Exhibit number 8, which is the claim log.

2 Do you want to move for that admission into evidence?

3 MR. MAYERSON: No, Your Honor, unless we can come to

4 an agreement about redacted --

5 THE COURT: No.

6 MR. MAYERSON: Actually, I withdraw it. Move it into

7 evidence.

8 MR. COHEN: I have an objection with regard to one

9 thing, Your Honor.

10 THE COURT: All of it or none of it.

11 MR. COHEN: I object to this being admitted.

12 THE COURT: On what basis?

13 MR. COHEN: I inadvertently included in this copy a

14 version of two pages that are redacted. I don't want the

15 jury to be confused. It's a log note that has been

16 unredacted since.

17 THE COURT: I addressed that issue. If you want to

18 put in your copy of the log in your case --

19 MR. MAYERSON: It is his copy.

20 THE COURT: Maybe he might want to put another copy in

21 and deal with it at that time.

22 MR. COHEN: Both pages are in. It is going to confuse

23 the jury.

24 THE COURT: Exhibit 8 is admitted into evidence, and

25 it will go out to the jury. This is what has been referred

853

R. 1550a



1 to 50 times in this case.

2 Exhibit number 9 is the 1995 lease agreement for the

3 Cherokee. Are you moving for that to be admitted into

4 evidence?

5 MR. MAYERSON: Yes.

6 THE COURT: Any objection?

7 MR. COHEN: No.

8 MR. MYERS: No.

9 MR. HUCKABEE: No.

10 THE COURT: Exhibit number 9 is admitted into evidence

11 and will go out to the jury.

12 Exhibit 10 is a stipulation. That will not be

13 admitted into evidence, and it will not go out to the jury.

14 MR. MAYERSON: Your Honor, does that mean I can't --

15 never mind. I think we have covered it. Sorry.

16 THE COURT: Exhibit number 11 is the letter from

17 Mayerson's office to Ron Stitzel.

18 MR. MAYERSON: Yes, Your Honor, we would like for that

19 to be admitted.

20 THE COURT: Any objection to number 11 being admitted

21 into evidence?

22 MR. COHEN: No, Your Honor.

23 THE COURT: All right. It will be admitted into

24 evidence, and it will go out with the jury.

25 Exhibit number 12 are the pictures.
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1 MR. MAYERSON: We would like to move for their

2 admission, Your Honor.

3 THE COURT: Any objection?

4 MR. COHEN: We are going to object. Nobody ever

5 properly authenticated these photographs.

6 THE COURT: I don't think that they did, and they

7 certainly didn't make reference to the second page of

8 photographs or the third page of the photographs. I don't

9 really remember anybody -- matter of fact, I was going to ask

10 a question to one of the witnesses but I thought you guys

11 were going to send me a check for taking over the case.

12 I didn't know who I was citing, but I was trying to be

13 helpful. I'm not too sure they are relevant because they

14 have notes all over them. We have no testimony with regard

15 to who wrote what with these sheets. In either event, at

16 this point, Exhibit 12 is not admitted into evidence and will

17 not go out with the jury.

18 Exhibit number 13 is a redacted inspection, no, that

19 is the white on white sheet. Plaintiff did not -- you are

20 not asking for 13 to be admitted into evidence, are you?

21 MR. MAYERSON: We would like it admitted into

22 evidence. I would like to talk about it.

23 THE COURT: Any objection?

24 MR. COHEN: Yes.

25 THE COURT: The objection is sustained. At this
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1 point, it's not admitted into evidence; and it will not go

2 out to the jury.

3 I assume that the same would apply to Exhibit 14?

4 MR. COHEN: Yes, Your Honor.

5 THE COURT: Which is a black on black on white. It is

6 not admitted into evidence, and it will not go out to the

7 jury.

8 Exhibit number 15 is Mr. Bashore's letter to

9 Plaintiffs' counsel; is that correct? Yes, Bruce Bashore

10 dated May 19th, 1998. Are you moving for the admission?

11 MR. MAYERSON: Yes, Your Honor.

12 THE COURT: Any objection?

13 MR. COHEN: No.

14 THE COURT: 15 is admitted into evidence and will go

15 out with the jury.

16 Exhibit number 16 is the invoice from K.C. Auto Body

17 Shop dated October 15th, 1996. Do you want that?

18 MR. MAYERSON: It was not my exhibit, but I have no

19 objection.

20 THE COURT: Question is whether you want it in your

21 case because at the conclusion of the defense case they will

22 move for some of these exhibits to be admitted into evidence,

23 if you have not. But I'm asking you now do you want it in

24 your case?

25 MR. MAYERSON: Yes, Your Honor.
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1 THE COURT: Suppose they don't produce any evidence,

2 then you are shut out. Another blessing, right? You are

3 asking for it to be admitted into evidence. Any objection

4 from anybody?

5 MR. COHEN: No.

6 THE COURT: Exhibit 16 is admitted and will go out

7 with the jury.

8 Which K.C. Auto Body Shop, when I was working on the

9 instructions this morning for the jury and where I tell them

10 that they are the fact finders and not the Court they have to

11 decide these issues and not the Court. The Court will be

12 dealing with other issues such as the contribution issues

13 relative to K.C. Auto Body. Does anybody have any objection

14 to me mentioning that so the jury doesn't wonder why Mr.

15 Huckabee, other than to hold up the end of the counsel table,

16 they have an idea why he is there and not a part of the

17 verdict slip?

18 MR. COHEN: No objection.

19 MR. MAYERSON: No objection.

20 THE COURT: All right. You have no objection?

21 MR. HUCKABEE: No.

22 THE COURT: Exhibit 17, which is Mayerson's letter to

23 -- the other Mayerson, Kenneth C. Myers, dated April 22nd,

24 1998. Are you moving for the admission of Exhibit 17?

25 MR. MAYERSON: Yes, Your Honor.
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1 MR. COHEN: We will object to that, Your Honor.

2 THE COURT: You are objecting to -- what is your

3 objection to?

4 MR. COHEN: The only witness that was questioned with

5 regard to this was Mr. Stitzel. He said he never saw it and

6 doesn't remember ever getting it.

7 THE COURT: Mr. Myers, any objection to it?

8 MR. MYERS: I would object to it, Your Honor. I don't

9 believe it is relevant at all.

10 THE COURT: For what reason?

11 MR. MYERS: It is simply a letter.

12 THE COURT: Everybody says it's not relevant until

13 they can think of a good reason. Go ahead. Any other

14 reason?

15 MR. MYERS: No.

16 MR. HUCKABEE: I have no objection.

17 THE COURT: All right. Yes, at this point, I don't

18 believe anybody really testified to it. That would make it

19 inadmissible at this point. So it will not be admitted into

20 evidence.

21 Exhibit number 18 is the October 2nd letter from

22 Nationwide to Herb Motors. Are you asking for the admission

23 of that?

24 MR. MAYERSON: Yes, Your Honor.

25 THE COURT: Any objection?
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1 MR. COHEN: Yes, Your Honor. Again, this letter was

2 presented only to Mr. Stitzel. He never saw it. It is dated

3 '92, long before this claim and he didn't work for Nationwide

4 at the time and it's a letter between Jack Mengel, who he

5 testified that he didn't know and Herb Motors, who has

6 nothing to do with this case.

7 THE COURT: Any other objections?

8 MR. HUCKABEE: No.

9 MR. MYERS: No.

10 MR. MAYERSON: Your Honor, may I make an offer of

11 proof?

12 THE COURT: You don't have to. It is admitted into

13 evidence and will go out with the jury. The Court considers

14 it relevant in this case. It was copied to Nationwide

15 Insurance Company and goes to one of the main issues in the

16 case at least as far as the Court can see at this particular

17 point.

18 Exhibit 19 has already been admitted and published to

19 the jury and therefore it will go out with the jury.

20 Exhibit 20 is the repair order dated 12/30/96. Are

21 you asking for the admission of that?

22 MR. MAYERSON: No, Your Honor.

23 THE COURT: All right. Exhibit number 21 is another

24 stipulation which will not be admitted into evidence and

25 obviously will not go out with the jury.
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1 Exhibit number 22 is the complaint verified May the

2 4th, 1998. Are you moving for the admission of that?

3 MR. MAYERSON: Yes, Your Honor. No, Your Honor. I

4 don't care.

5 THE COURT: I know. I'm getting tired, but are you

6 sure?

7 MR. MAYERSON: No. It doesn't have to go back to the

8 jury.

9 THE COURT: That's right. All right. Exhibit 23 is

10 the lease buyout quotation of September 9th, 1996. Are you

11 moving for the admission of that? See just because it is not

12 your exhibit but if the Defendant marks it as an exhibit then

13 you have a right to ask for the admission of it in your case

14 but if you don't want it in your case then you don't have to.

15 It's up to them when they get into their case.

16 MR. MAYERSON: I will -- no, we don't want to submit

17 it.

18 THE COURT: Okay. Exhibit 24. That's just an extra

19 piece of paper marked Exhibit 24, whatever it is, we really

20 don't know. You are not moving for that to be admitted into

21 evidence?

22 MR. MAYERSON: Sure, if I can.

23 THE COURT: You want 24 to be admitted into evidence?

24 How is it relevant to your case and the testimony in your

25 case?

860

R. 1557a



1 MR. MAYERSON: Well, it was introduced by Defendant.

2 THE COURT: Doesn't make any difference. How is it

3 relevant to your case?

4 MR. MAYERSON: He did the first evaluation. Actually,

5 it wasn't the first evaluation. He did an early evaluation

6 of the vehicle.

7 THE COURT: You agree with the figures on this? You

8 are representing this to be correct to the jury? This thing

9 here. Here you go. Look at it.

10 MR. MAYERSON: Your Honor, we'd like to submit it into

11 evidence.

12 THE COURT: All right. Any objection?

13 MR. COHEN: Yes, Your Honor. It wasn't properly

14 authenticated.

15 THE COURT: What is your position, Mr. Myers?

16 MR. MYERS: I would have no objection to it, Your

17 Honor.

18 THE COURT: You have no objection, Mr. Huckabee?

19 MR. HUCKABEE: No objection, Your Honor.

20 THE COURT: All right. It is admitted, Exhibit 24,

21 for whatever value it has. Exhibit 25 is the last amended

22 complaint dated October 22nd, 1999, Mr. Mayerson?

23 MR. MAYERSON: No, Your Honor.

24 THE COURT: Exhibit 26 is a memo from Doug Witmer

25 dated December 2nd, 1997. Are you moving for the admission
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1 of that?

2 MR. MAYERSON: Yes, Your Honor.

3 THE COURT: Any objection?

4 MR. COHEN: Yes, Your Honor. The only person who was

5 questioned with regard to this document was Mr. O'Leary. Mr.

6 Mayerson could have asked Mr. Witmer when he was on the stand

7 to authenticate the document. It is his letter. It is his

8 file. Mr. O'Leary testified he didn't know what was in the

9 file. It wasn't properly authenticated.

10 MR. MAYERSON: Your Honor --

11 THE COURT: When did you ask Doug Witmer about this

12 letter? He was one of your first witnesses, wasn't he?

13 MR. MAYERSON: This was also to Mr. O'Leary --

14 THE COURT: Answer my question first, then talk about

15 whatever you want to talk about later.

16 MR. MAYERSON: We didn't anticipate it being as

17 important as it turned out to be. I think it sets forth with

18 clarity what happened and will help the jury understand what

19 happened.

20 THE COURT: Okay.

21 MR. HY MAYERSON: Your Honor --

22 THE COURT: Mr. Myers.

23 MR. MYERS: I would object to that, Your Honor.

24 MR. HUCKABEE: I have no opinion. No objection.

25 THE COURT: Okay. Exhibit 26 is admitted into
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1 evidence and will go out to the jury.

2 THE COURT: Number 27, of course, will not be admitted

3 into evidence. Now the plaintiff rests?

4 MR. MAYERSON: Yes, Your Honor.

5 THE COURT: What are your motions?

6 MR. COHEN: At this time, Your Honor, now that the

7 Plaintiff has rested its case the Defendant, Nationwide

8 Mutual Insurance Company, is going to move for a nonsuit.

9 The remaining cause of action in this case are civil

10 conspiracy, violation of the Unfair Trade Practices and

11 Consumer Protection Law and fraud as against Nationwide.

12 THE COURT: That's correct. Excuse me -- Carmen.

13 MR. COHEN: The Unfair Trade Practices and Consumer

14 Protection Laws count in essence sub sums the fraud count

15 that would be the only potential cause of action under the

16 Unfair Trade Practices under the --

17 THE COURT: What does sub sum mean, that I only give

18 one or the other with regard to one of the claims?

19 MR. COHEN: No.

20 THE COURT: What is --

21 MR. COHEN: In order for Mr. Mayerson to prove a

22 violation of the Unfair Trade Practices he has to prove

23 fraud.

24 THE COURT: I agree.

25 MR. COHEN: With regard to those two cause of actions
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1 Plaintiffs have presented absolutely no evidence that

2 Nationwide made material representations to them; that they

3 did so fraudulently; that they did so with the intent to

4 defraud.

5 The only evidence they presented was Mr. and Mrs.

6 Berg. They didn't testify that they relied on any material

7 representations of Nationwide. They simply testified that

8 they trusted Nationwide; that Nationwide had been their

9 insurance company for several years; they thought Nationwide

10 was doing right by them.

11 THE COURT: I think all of that is argument. You can

12 argue all of that to the jury. Certainly not after all of

13 this time I'm certainly not going to take those issues away

14 from the jury. We will see what the jury does with it, and

15 maybe I will have another stab at it somewhere along the

16 line.

17 I think I want to hear your closing arguments, and I

18 don't have time for that right now. They might be relevant

19 maybe after I hear the closing arguments and I hear counsel's

20 closing and I see what the jury does. I might have some

21 other thoughts, not at this point, to grant your motion.

22 MR. MYERS: Your Honor, I also have a compulsory

23 noncount for the suit with Lindgren --

24 THE COURT: On the same basis?

25 MR. MYERS: -- no testimony on support of the
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1 Plaintiffs' claim under breach of warranty, if that is still

2 at issue in here.

3 THE COURT: No.

4 MR. MYERS: It is not?

5 THE COURT: No.

6 MR. MYERS: As to fraud and deceit.

7 THE COURT: There are claims that I am going to

8 instruct the jury on are the three that Mr. Cohen just

9 recited, fraud, civil conspiracy, and Unfair Trade Practices

10 and the other ones I told you this morning at 8:40 in the

11 back room.

12 MR. MYERS: Okay.

13 THE COURT: Your motion is denied as well.

14 MR. HUCKABEE: I join in both motions on the basis

15 that any claim for consideration or indemnity against K.C.

16 would necessarily have to be for the damages that were

17 recovered in this trial.

18 THE COURT: All right. Your motion is denied as well.

19 Okay. We are ready to proceed.

20 MR. COHEN: May I ask just to take a two minute break?

21 THE COURT: Okay. That sounds reasonable.

22 MR. HY MAYERSON: Counsel is calling Mr. Anderton, is

23 that correct, counsel?

24 THE COURT: Okay. We will take another few minutes

25 here.
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1 (Whereupon, a brief recess was taken.)

2 (Whereupon, the jury entered the courtroom at 11:30

3 a.m.)

4 THE COURT: All right. Ladies and gentlemen, the

5 Plaintiff has closed their case; and we are now ready to hear

6 the testimony of the defense. Are you going first, Mr.

7 Cohen?

8 MR. COHEN: Yes, thank you, Your Honor. Nationwide

9 would call Bill Anderton to the stand.

10 MR. MAYERSON: Your Honor, my father, Mr. Mayerson, is

11 going to examine Mr. Anderton.

12 THE COURT: That's fine.

13 WILLIAM ANDERTON, sworn.

14 THE WITNESS: William Anderton. I live at 2408 Lake

15 View Drive in Wonder Lake, Illinois.

16 DIRECT EXAMINATION, on qualifications

17 BY MR. COHEN:

18 Q Mr. Anderton, I know you speak softly. I'm

19 going to ask you to sit a little closer to the microphone and

20 speak up.

21 A I will make every effort to do that.

22 Q Could you tell the jury where you work, where

23 you are currently employed?

24 A Currently employed I have a consulting

25 business.
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1 Q What kind of consulting business is that?

2 A It deals with automotive collision damages,

3 repairability issues, repair procedure development, and/or

4 legal issues.

5 Q What I'd like to do is talk to you a little bit

6 about your professional experience and background with regard

7 to automotive repair and automotive issues. Why don't we

8 start from the beginning. What was the first experience that

9 you had with automotive collision repair?

10 A That would have been an independent shop, and

11 it was only for a couple of months back in 1961. In 1962 I

12 started with a shop in Glenview, Illinois, as an independent

13 repair facility, Red's Body Shop. I started there at the

14 bottom to learn and after a year or so of learning

15 experiences, I was repairing just about any type of damage

16 that would have occurred to the vehicles that were brought

17 into that facility. I was there from '62 to '68.

18 In '68 I left for economic reasons, went to a

19 Chevrolet dealership where I performed collision repairs.

20 Shortly after that, maybe, perhaps a year into my employment

21 at Chevrolet they also added that all technicians would do

22 their own refinishing work as well as the collision repair.

23 And while there I also, at times, managed the shop during

24 intermissions where they had no manager or manager had left.

25 A variety of times they were without a manager.
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1 It was a job I really didn't want. I preferred the

2 more hands-on activities but during that time as manager I

3 also worked with claims representatives from various

4 insurance companies and wrote estimates, prepared estimates

5 for them as well, individuals who might be interested in

6 having their cars repaired there.

7 MR. COHEN: Just one moment. Your Honor, we are

8 getting some feedback from somebody's microphone here.

9 THE WITNESS: I will try to speak louder then. While

10 at Jennings I was doing estimating and management activities

11 and working with insurance claims representatives as well.

12 In 1976 I had been there about eight years and a claims

13 supervisor from Allstate Insurance approached me and asked if

14 I would consider leaving my employment there and going with a

15 new activity that Allstate was going to develop and it was

16 going to be a collision research activity.

17 After several meetings I agreed to do that. I began

18 in May of '76 with Tech Core, which was the only subsidiary

19 of Allstate. And their initial intent was to try and find

20 more economic ways of repairing collision damage but the

21 activity, the research activity became much more

22 sophisticated as time went on and got into the development of

23 collision repair procedures and we became recognized as an

24 authority in the collision repair industry and we did a lot

25 of collision research for crash testing and repair procedures
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1 development.

2 While at Tech Core I was also privileged enough

3 actually to be asked to work with I-CAR, and I-CAR was an

4 industry conference which was being developed to improve all

5 of the aspects of collision repair, especially the structural

6 performance of a vehicle. That was in the late '70's, early

7 '80's. The vehicles were becoming more unitized construction

8 was being introduced, and the vehicles were being much

9 lighter and they were using very sophisticated steels.

10 This was all in an effort to increase field economy and

11 reduce the consumption of fuel. And they were asking the

12 vehicle that used to weigh 4 to 5,000 pounds would now weigh

13 2500 to 3,000 would perform and protect the occupants in a

14 manner that was equal to or better than what was found in the

15 older heavy type vehicles.

16 Those activities became a big function of my job as

17 well as to the development of them, repair procedures that we

18 published at Tech Core to the industry and disseminated to

19 anyone who was interested. It wasn't just held within

20 Allstate. We became an industry provider.

21 BY MR. COHEN:

22 Q Let's talk about those standards. Is that

23 I-CAR?

24 A I-CAR set up training classes to come up or

25 develop the technicians skill levels, bring up their skill
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1 levels.

2 Q Are I-CAR's standards used throughout the auto

3 repair industry?

4 A They are now recognized as the prominent

5 standard within this country although the manufacturers also

6 produce information about their particular vehicles. I-CAR

7 also performed and provides training activities to

8 manufacturers, representatives.

9 Q And what specifically was your involvement with

10 the I-CAR standards?

11 A I was brought into it early on when they first

12 were beginning to develop the committee and see what thought

13 they could accomplish and what could be reasonably expected

14 and what directions they wanted to take; and part of that was

15 to come up with a bunch of training courses, a variety of

16 different training courses that would address the issue that

17 were of major concern initially and that was the light weight

18 steels, the unitized construction, the specialized tools and

19 equipment that would be necessary to accomplish those repairs

20 in a professional manner and produce a production that would

21 perform as the original design was expected to do.

22 Q And how long did you work at Tech Core for?

23 A Almost 20 years.

24 Q And then you started your own consulting

25 business?
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1 A I took -- actually there was a reorganization.

2 Sears spun off Allstate as an individual company and the

3 person who reorganized Sears and cut out a lot of the

4 activities there took over as the president of Allstate.

5 Allstate/Tech Core spent -- we spent a lot of money. I had a

6 very expensive budget. We had a lot of money and had a lot

7 of engineers and expensive people. The gentleman who

8 reorganized Sears as the Allstate moved over as president and

9 first thing he said is that he wanted a significant reduction

10 I believe it was a one third reduction in work force at home

11 office and the attached entities of Allstate and Tech Core

12 fell into that so they offered a --

13 THE COURT: That's enough. Go ahead. Next question.

14 Long sentence.

15 MR. COHEN: Your Honor, at this time Nationwide would

16 move to have Mr. Anderton testify as an expert in the field

17 of automotive and car repair.

18 THE COURT: Any examination?

19 CROSS-EXAMINATION, on qualifications

20 BY MR. HY MAYERSON:

21 Q Mr. Anderton, are you a professional engineer?

22 A I am not.

23 MR. HY MAYERSON: No other questions, and we admit

24 that he is qualified to testify.

25 THE COURT: All right. Very good.
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1 DIRECT EXAMINATION

2 BY MR. COHEN:

3 Q Mr. Anderton, were you hired by Nationwide to

4 review some documents and give some opinions in this case?

5 A I was.

6 Q Were you hired in this matter by my firm?

7 A By your firm, I was and prior to your firm

8 another firm.

9 Q Are you charging -- are you billing us for your

10 time today and as part of your work in this case?

11 A I am.

12 Q What is your hourly rate?

13 A 110 an hour for normal consulting and report

14 activities or vehicle inspections and 140 for court or

15 deposition time.

16 Q As part of this -- as part of this assignment

17 were you provided with some materials by my office to review?

18 A I was provided a substantial amount of

19 materials by your office.

20 Q Without going into a whole lot could you just

21 explain to the jury what the materials were that you were

22 given?

23 A I was given a lot of deposition testimony that

24 had been done prior of various people who had been involved

25 at many levels within the case. I was given some experts'
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1 reports from other individuals. I was provided some

2 Nationwide log documents and claim logs and some Nationwide

3 documents as to their blue ribbon program, some photographs

4 of the vehicle during inspection that I had also participated

5 in but did not take the photographs and some black and white

6 copies of photographs of some other activities that depicted

7 this particular vehicle.

8 Q And you mentioned that you did an inspection.

9 How many inspections of this vehicle, the Bergs' vehicle, did

10 you do?

11 A Actually two. Very cursory primary inspection

12 and a more thorough inspection, which would have been about

13 eight, nine months later.

14 Q And with regard to the documents that you

15 reviewed, the deposition that you reviewed, the inspections

16 that you did at the Bergs' vehicle, are you prepared today to

17 testify with regard to your findings and your opinions in

18 this matter?

19 A I am.

20 Q What were some of the questions that we asked

21 you to answer for us? What was the scope of your assignment?

22 What did --

23 THE COURT: I think the question is, Were you asked to

24 express some opinions?

25 THE WITNESS: I was asked.
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1 THE COURT: What I would like you to do I think this

2 is what counsel is getting at itemize, tell us what those

3 opinions are so we can focus in on your testimony. You were

4 asked to express an opinion with regard to, what, number 1?

5 THE WITNESS: With the quality of the repair.

6 THE COURT: Okay. Two?

7 THE WITNESS: Then whether or not my inspection would

8 have revealed anything to indicate whether or not the vehicle

9 should have or was at one time a total loss prior to the

10 repairs that I was looking at.

11 THE COURT: Okay. Third opinion you were asked?

12 THE WITNESS: If I could go to my report?

13 THE COURT: You certainly can. I don't want you to

14 forget anything that is important. I want the jury to be

15 able to focus in on what you are testifying.

16 THE WITNESS: I certainly will. I was asked whether

17 or not the vehicle should have been an economic or a

18 structural total loss after my inspection.

19 THE COURT: I think that was your second.

20 THE WITNESS: Right. The damage report that was

21 produced by Lindgren Chrysler-Plymouth and the supplements

22 and report of February 5th and all of the itemized repairs

23 that were in there did -- were they exhibited with what I saw

24 in the vehicle and whether or not those repairs how they

25 related to the structural stability of the vehicle and its
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1 current condition.

2 THE COURT: Anything else?

3 THE WITNESS: Was there anything improper,

4 unreasonable, or unusual about that estimate. Was there

5 anything -- were the repair procedures and the terms that

6 were used, the parts that were used, were they consistent

7 with common practices within the collision repair industry.

8 Was there anything unusual about subletting certain

9 activities of a collision repair. Did Lindgren

10 Chrysler-Plymouth or K.C. repair the vehicle in a manner that

11 was consistent with the estimate. Was everything that -- the

12 supplement that I had seen, was there anything in the

13 paperwork, the testimony, or the documents that I saw that

14 indicated that Nationwide employees had done anything to

15 restrict the quality of the repair or cause it to be done in

16 an unsafe or improper manner or incomplete manner.

17 THE COURT: Okay. So you may not be asked to give

18 your opinion on all of those, but I just want to know what

19 you were asked to do originally. Now you are going to be

20 asked by counsel on what is, at this point, relevant in this

21 case.

22 THE WITNESS: All right.

23 BY MR. COHEN:

24 Q Was one of the things that you were asked to

25 do, Mr. Anderton, to whether or not the vehicle was safe and
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1 crash worthy?

2 A It was, sir.

3 Q Before we get to your opinions let's just go

4 over a little bit about the inspections. You said there was

5 two inspections. When was the first inspection?

6 A I believe that was mid August of '98.

7 Q Can you tell me a little bit about the nature

8 of that inspection?

9 A I went to the Bergs' home and picked up the

10 vehicle. I was given the keys, and I did a brief look at the

11 vehicle, under the hood, generally around it. I checked the

12 air pressure prior to driving it. I noticed that some of the

13 tires appeared to be softer than others and tire pressure is

14 significant in and when you were evaluating the performance

15 of the steering of a vehicle.

16 And then I drove the vehicle back. I did just tire

17 pressure reduces it so they were all the same. I couldn't

18 inflate any tires and then I drove --

19 THE COURT: Not so fast. Slow down.

20 THE WITNESS: Then I drove the vehicle to the Lindgren

21 repair facility their service facility. We were not in the

22 body shop. The vehicle was brought inside; and I was told

23 that I really couldn't take anything apart, that it was going

24 to be strictly a visual inspection.

25 MR. HY MAYERSON: Objection, Your Honor. Hearsay. I
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1 don't know who told him what he is saying somebody told him.

2 THE COURT: He is testifying as to an expert opinion

3 and it is always based upon hearsay, what other people told

4 him, what other people gave him, what Mr. Cohen gave him,

5 etc. We all realize that. And his testimony is not for the

6 purpose of that you would normally have. That's appropriate

7 for an expert witness.

8 THE WITNESS: I was told that the vehicle had to be

9 returned to the Bergs in a reasonable short period of time

10 and that we were only to look at the vehicle.

11 THE COURT: There's a typical example now that

12 testimony is not for you to believe that they were concerned

13 about returning the vehicle to the Bergs in a short period of

14 time. He doesn't know any of that. That's maybe what was

15 told to him, but that testimony is not for that purpose.

16 That testimony is for the purpose of underlying reasons for

17 how he arrived at the various opinions.

18 THE WITNESS: I did make visual observations and some

19 tape measure inspection of the vehicle just to look at

20 cross-dimensions to see if the front end was basically in

21 line and if the appearance of the external panels suggested

22 that there was anything misaligned of the substructure. And

23 I did, you know, make some suggestions of what I thought

24 might improve the steering and asked that the vehicle --

25 THE COURT: Now that's -- you were asked about the
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1 visual inspection. Next question.

2 BY MR. COHEN:

3 Q What generally was your findings with regard to

4 the inspection?

5 THE COURT: What was his opinion with regard to what

6 so I know what we are talking about here.

7 BY MR. COHEN:

8 Q With regard to that first inspection did you

9 have an opinion with regard to the repairs?

10 THE COURT: As to what?

11 BY MR. COHEN:

12 Q As to the qualities of the repairs done to the

13 Berg vehicle at that time.

14 A I did have an opinion that it had not been

15 fully repaired or had some repair problems.

16 Q Okay. Did you feel that you needed to do

17 additional inspecting of the vehicle to come to a more

18 certain conclusion or -- to have a more definitive

19 conclusion?

20 A Yes, I did. And I suggested that an inspection

21 that would involve the removal of certain panels and perhaps

22 some interior parts to fully inspect the vehicle and the

23 areas that were repaired on that vehicle.

24 Q Did you communicate that to us?

25 A I did communicate that.
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1 Q And do you know whether or not at some point --

2 THE COURT: Us being, who, your law office?

3 MR. COHEN: Yes, us, me, Nationwide's counsel.

4 THE WITNESS: Correct. I reported it to Nationwide's

5 counsel.

6 BY MR. COHEN:

7 Q And at some point in the future another

8 inspection was scheduled?

9 A Yes.

10 Q Do you recall when that was?

11 A April of '99, I believe.

12 Q Do you remember where that was?

13 A Sanatoga Auto Body, Sanatoga, Pennsylvania.

14 Q Who was there?

15 A Various counsel members from, I believe, the

16 Bergs and from Lindgren and Nationwide's counsel. There was

17 an expert representing the Bergs. There was a gentleman from

18 Chief Automotive who was asked to bring some equipment in to

19 perform structural component measurements.

20 Q Without getting into a lot of technical detail

21 can you just tell the jury, very briefly, what the nature of

22 that inspection was during that time? What happened?

23 A The vehicle was disassembled by a technician

24 from Sanatoga Auto Bodies, some measurements were taken.

25 There were difficulties --
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1 Q Slow down for the court reporter.

2 A The technician who came in from Chief

3 Automotive was not well prepared with proper charts and

4 information about the subject vehicle and the particular

5 dimensions that would be involved but eventually he did get

6 --

7 THE COURT: We're only interested in what you did and

8 what your opinions are, not what you're thinking was with

9 regard to other people that were there.

10 THE WITNESS: Okay.

11 THE COURT: Let's keep to that.

12 THE WITNESS: Measurements documented that the

13 structural portions of the vehicle lower structure and upper

14 and the front end of the vehicle's were misaligned. They

15 were not properly aligned. And although the installation was

16 stable, the installation was not accurate.

17 THE COURT: I'm going to ask him a question.

18 BY MR. COHEN:

19 Q All right. Did you ever look at the vehicle

20 after that time?

21 A I am sorry?

22 Q Did you ever look at the vehicle after that

23 time?

24 A I did not.

25 Q Let's just get right to your opinions. Okay.
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1 With regard to the nature of the repair, the quality of the

2 repair that was done by Lindgren and K.C. --

3 MR. HUCKABEE: Objection. There has been no testimony

4 there was any repairs done by K.C.

5 THE COURT: I believe that's correct.

6 BY MR. COHEN:

7 Q With regard to the repair that was done by

8 Lindgren --

9 THE COURT: Why don't you just say the repairs. He

10 knows what the repairs were. He doesn't know whether or not

11 they were done by Lindgren or whether they were done by K.C.

12 I think that's the objection, and that's well taken.

13 MR. COHEN: Okay.

14 BY MR. COHEN:

15 Q With regard to the repairs of the vehicle have

16 you reached an opinion to a reasonable degree of certainty

17 with regard to the quality of those repairs?

18 A I did.

19 Q And what is that opinion?

20 A That the vehicle was not repaired completely or

21 properly or accurately.

22 Q And what specifically were your findings with

23 regard to the improper repair?

24 A That the structure was misaligned.

25 Q With regard to the issue of whether or not the
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1 vehicle was a total loss prior to it being repaired do you

2 have an opinion as to a reasonable degree of certainty on

3 that issue?

4 A I am reasonably -- I'm very certain that the

5 vehicle should not have been declared either as structural or

6 economic total loss.

7 Q Why do you say that?

8 A Based upon the parts that were installed in the

9 vehicle, the condition of the parts that were not installed

10 in the vehicle, and the general activities, repair activities

11 that were involved would not have constituted an economic

12 factor that would have brought the value of the repair beyond

13 what would have been considered an economic total loss.

14 There was nothing unusual about the repairs. They

15 used the commonly stocked components that were available at

16 the Chrysler dealership for the repair and those components

17 were not enough nor the installation was not intricate enough

18 to cause any additional anything that would have made it a

19 structural total loss and the parts of the vehicle beyond the

20 repairs were done on the front end to the firewall and "A"

21 pillars and stuff. The floor of the vehicle, there was

22 limited -- no damage there.

23 Q With regard to the damage report that Lindgren

24 prepared and the association, the supplements to that report

25 do you have an opinion to a reasonable degree of certainty as
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1 to whether or not the repair specifications and the parts

2 specified in a estimate would have been sufficient to repair

3 that vehicle properly?

4 A The vehicle could have been repaired properly

5 with what was written on that estimate or the supplement of

6 February 5th.

7 Q Okay. And was there anything -- do you have an

8 opinion to a reasonable degree of certainty as to whether or

9 not there was anything improper or unusual or unreasonable

10 about the way Lindgren prepared its damage estimate for the

11 Bergs?

12 A No. It was typical of the collision repair

13 estimate or preparation for the industry.

14 Q Do you have an opinion as to whether or not

15 there was anything improper about Lindgren sending the

16 vehicle out for a sublet, for sublet work to K.C. Auto Body?

17 A Although I don't believe it was necessary to

18 send it out for that sublet repair, it would not be unusual.

19 Frequently sublet repairs are sent out for a variety of

20 activities and they might include glass installation, a wheel

21 alignment, tires, upholstery, EMC, electronic control module,

22 air bag installation, somebody who had specialized tools and

23 knowledge about a particular vehicle and the activities that

24 were required.

25 Q Do you have an opinion as to whether or not
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1 Lindgren properly followed the repair estimate in repairing

2 the vehicle?

3 A They certainly didn't follow their initial

4 estimate which appears to have been done with the vehicle

5 fully assembled, and it would be uncommon for there not to be

6 substantial changes from an initial estimate that was

7 prepared on a fully assembled vehicle to the final activities

8 that would have been required to complete the vehicle.

9 Q Do you have an opinion to a reasonable degree

10 of certainty as to whether or not based on what you viewed

11 and what you reviewed there was any evidence or indication

12 that Nationwide did anything improper to restrict Lindgren in

13 either the estimating of this vehicle with the repair of this

14 vehicle?

15 A No, I did not see anything for me to believe

16 that. There was nothing improper in the handling of it. It

17 is not unusual for a vehicle to be -- it's not unusual for

18 there to be some concern about an estimate prepared on a

19 vehicle that has heavy damage on the front end that the

20 vehicle might get close to the threshold of an economic total

21 loss.

22 But it's also done out of wanting to air on the side

23 of the extreme rather than say, yes, it is definitely

24 repairable and then once you are in the vehicle not

25 everything that is there might become much more costly and
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1 the repairs exceed the economic threshold for a total loss.

2 Q In this case do you have an opinion as to

3 whether or not the repairs that were specified came close to

4 the economic threshold of a total loss?

5 A They did not.

6 Q And do you have an opinion as to a reasonable

7 degree of certainty as to whether or not after this vehicle

8 was repaired it was nevertheless safe to drive?

9 A Yes, I do.

10 Q What's your opinion?

11 A My opinion is the vehicle is basically safe to

12 drive.

13 Q Is it crash worthy?

14 A It is crash worthy.

15 Q Do you know whether or not -- is your testimony

16 with regard to whether or not the vehicle was, in fact,

17 repairable based in part on testimony that you reviewed from

18 Mr. Joffred?

19 A Could you please repeat that?

20 Q Is your testimony, is your opinion with regard

21 to the repairability of this vehicle or the vehicle was

22 repairable rather than total loss --

23 A Correct.

24 Q -- is that at least in part based on testimony

25 that you've heard from Mr. Joffred?
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1 A No. It was based upon the documents that I saw

2 prior to preparation of my report.

3 Q It was based upon what you reviewed from the

4 file?

5 A Correct, the documents as well as my inspection

6 of the vehicle.

7 Q Do you know whether or not Mr. Wert thought

8 this vehicle was repairable?

9 MR. HY MAYERSON: Objection, Your Honor.

10 THE COURT: Sustained.

11 MR. COHEN: Thank you, Mr. Anderton. I'm done.

12 THE COURT: Okay. Mr. Mayerson. I'm going to ask you

13 to get that mike over to you.

14 CROSS-EXAMINATION

15 BY MR. HY MAYERSON:

16 Q Good morning, Mr. Anderton. How are you?

17 A Good morning, sir.

18 Q Came in from Illinois?

19 A I did, sir.

20 Q And on your first inspection you came in from

21 Illinois?

22 A That's correct, sir.

23 Q And your first inspection was planned for you

24 to come and inspect it?

25 A That's correct, sir.
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1 Q And a special appointment made?

2 A That's correct, sir.

3 Q And the Bergs turned over their vehicle to you

4 for the day?

5 A I had no arrange -- no part of the arrangements

6 to get the vehicle on the way taken there to get it.

7 Q Everyone knew that you were coming from

8 Illinois, right?

9 A I only spoke with one gentleman. I didn't know

10 who knew I was coming, sir.

11 Q Okay. But who told you that the Bergs needed

12 the vehicle back that day?

13 A I don't recall that, sir. That was back in

14 1998.

15 Q Do your notes indicate who told you that?

16 A Probably would not, sir.

17 Q Is that within your report?

18 A No. In fact, my report was basically related

19 my experience on the major inspection that was done in 1999

20 in April.

21 MR. HY MAYERSON: Your Honor, I ask that that

22 testimony be stricken.

23 THE COURT: Overruled.

24 BY MR. HY MAYERSON:

25 Q Now when you came there the first time that was
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1 when?

2 A I believe it was August, mid August of '98,

3 sir, and, in fact, I had come in perhaps several months

4 before. I don't remember how far before that I had come all

5 the way to Pennsylvania only to learn that the vehicle was

6 not going to be given for inspection so I turned around and

7 went back the next day.

8 Q Did you have an appointment?

9 A It was my understanding there was, and I made

10 reservations and everything and flew in.

11 Q What date was that?

12 A I would not have that information with me, sir.

13 It was several -- at least weeks prior. May have been months

14 prior to the August '98 inspection.

15 Q Wasn't it correct that Lindgren canceled it the

16 day before?

17 A Excuse me?

18 Q Isn't it correct that Lindgren canceled that

19 appointment the day before you came in?

20 A I really don't know, sir. I arrived at a

21 hotel, called my phone and found a message on there don't

22 come.

23 Q I don't mean to be aggressive I'm just trying

24 to be loud.

25 A Okay.
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1 Q You said the data for the CCC system is based

2 on the motors crash estimating guide?

3 A That's correct, sir.

4 Q And so that's prefed into as to how many hours

5 it's going to take to do things?

6 A It is based on that database, correct, sir.

7 Q So a mechanic is allowed a certain amount of

8 hours to do a certain thing?

9 A Correct.

10 Q If the mechanic is good and handy and gets it

11 done before that then he has got time to do another job?

12 MR. COHEN: Objection, Your Honor. This is clearly

13 beyond the scope of my cross-examination.

14 THE COURT: Yes. It doesn't make any difference. You

15 are limited to the direct examination as to what you can

16 cross-examine him on, not necessarily with regard to his

17 report.

18 The report may limit the areas that counsel can go

19 into on direct examination. Let's stay with what is

20 relevant. Stay with his opinions. Ask him his underlying

21 reasons for these opinions, and I will stay until 3:00 this

22 afternoon, if that's what is relevant. That's what is

23 relevant here.

24 MR. HY MAYERSON: Fair enough.

25 BY MR. HY MAYERSON:

889

R. 1586a



1 Q Mr. Anderton, among the opinions you were asked

2 for you were not asked if the car had been finally repaired

3 or if the car had repair problems; is that correct?

4 A Please repeat that. I missed a couple of words

5 at the end there. I'm not certain --

6 Q Certainly. In the opinions you were asked for

7 that you read from you were not asked if the car had been

8 fully repaired and have repair problems. You were not asked

9 that question, were you?

10 A I was asked, was the vehicle repaired properly

11 and whether or not it was fully repaired and I voiced an

12 opinion that it was not repaired.

13 Q Can you show us in the report?

14 THE COURT: The report is for discovery purposes. I

15 don't even have it; and if I have it, I didn't even read it

16 and the jury wouldn't have it either or read it. He has

17 answered your question. He did answer that question. Now if

18 you don't think he did, ask him again.

19 BY MR. HY MAYERSON:

20 Q In your inspection, sir, is it not correct that

21 the front welded structural components are substantially and

22 unacceptably misaligned?

23 A That's correct, sir.

24 Q Why is that?

25 A Poor workmanship.

890

R. 1587a



1 Q That's what you found on your second

2 investigation?

3 A The second investigation confirmed some visual

4 observation from the first.

5 Q What was the poor workmanship that caused these

6 structural components to be substantially and unacceptably

7 misaligned?

8 A Common strip [SIC] that was new and replaced

9 was welded in in a misaligned state and the componentry that

10 remained with the vehicle and was repaired was not properly

11 aligned prior to the welding of all of the additional

12 structure.

13 Q Is it not correct that you found significant

14 aspects of those repairs are incomplete and/or poorly

15 repaired and as such the overall repair to the subject

16 vehicle would be unacceptable by collision repair industry

17 standards?

18 A Yes, sir.

19 Q And did you not find that the primary

20 structural components on the front of the vehicle are

21 significantly misaligned, the misalignment --

22 MR. MYERS: Objection, Your Honor. That was asked and

23 answered.

24 THE COURT: Overruled. Go ahead.

25 BY MR. HY MAYERSON:
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1 Q Did you not find that the primary structural

2 components on the front of the vehicle are significantly

3 misaligned?

4 A Yes, sir. They were beyond the tolerances that

5 would normally be allowed and considered acceptable.

6 Q Significantly so?

7 A Significantly so.

8 Q Thank you. And the misalignment involves both

9 repaired welded structure and replaced welded structure?

10 A That's correct, sir.

11 Q And various and numerous weld sights are not

12 properly --

13 MR. COHEN: He is clearly reading from his report.

14 THE COURT: He may read from his report and

15 cross-examine with regard to matters that are within the

16 matters that his opinions were given on.

17 MR. COHEN: He didn't testify to that.

18 THE COURT: I think he did testify with regard to the

19 repairs and whether or not they were, you know, this was

20 crash worthy and everything else at the time you asked him

21 those questions. Go ahead.

22 BY MR. HY MAYERSON:

23 Q Did you not conclude and report to Nationwide

24 that various and numerous weld sights are not properly primed

25 or painted and exhibit surface corrosion at or around the

892

R. 1589a



1 GMAW weld sights?

2 A That's correct, sir.

3 Q Did you not also report to Nationwide that the

4 visible portions of the repaired and replaced structural

5 components were not properly corrosion protected?

6 A That's correct.

7 Q And they were not properly corrosion protected

8 after they were repaired, is that not correct?

9 A That is correct, sir.

10 Q There is no indication that any corrosion

11 protection materials were applied to the internal surfaces of

12 the closed section components after completing the repair of

13 the original structure or the welding of the replacement

14 structure?

15 A That's correct, sir.

16 Q Didn't you also testify or report to Nationwide

17 that the incomplete repair and the substandard workmanship by

18 Lindgren contributed to the significant misaligned front

19 structure?

20 A I don't believe that is exactly what I said,

21 sir. You may have left some words out.

22 Q I may have left some words out?

23 A Please repeat them.

24 Q Isn't it not correct, sir, that you found that

25 the incomplete repair and substandard workmanship by Lindgren
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1 contributed to the significantly misaligned front structure?

2 A Correct.

3 Q And the words I left out were and or.

4 THE COURT: Don't worry about that. Next question.

5 BY MR. HY MAYERSON:

6 Q Did you not also note that Lindgren collision

7 repair facility owned and maintained a car aligner or car

8 aligner so car aligner universal bench system which was

9 capable of holding, pulling, and measuring most vehicles

10 within any tied structure components including the subject

11 vehicle?

12 A That's correct, sir.

13 Q Thank you. Did you not also report to

14 Nationwide that there is no testimony that even suggests the

15 car aligner equipment at LCP was either defective meaning

16 Lindgren?

17 A Correct.

18 Q Was either defective or damaged or missing any

19 parts that would render the system inoperable?

20 A That's correct, sir.

21 Q Did you not also render the opinion to

22 Nationwide that it was your opinion that the Lindgren

23 structural repair equipment was more than adequate and fully

24 capable of properly restoring the damaged structure of the

25 subject vehicle?
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1 A Yes, sir.

2 Q Did you wonder why Lindgren didn't pull it?

3 A Yes, sir.

4 Q And what did you conclude?

5 A There could be a variety of reasons and the

6 least of which might have been that their equipment was

7 already tied up with another repair. The equipment should be

8 used during the assembly process so if they have one bench

9 the equipment could be under another vehicle at that time and

10 thereby be inaccessible for the length of time that this

11 vehicle would have needed a repair.

12 Q Fair enough. How long do you think it would

13 have taken to repair this vehicle with the repairs that you

14 see, two weeks, a month?

15 THE COURT: Just a second. Was that within the scope

16 of the direct? I don't think that was within the scope of

17 the direct. That was not one of the opinions that he was

18 asked. That's why I write them down. So I'm objecting and

19 sustaining my objection. Next question.

20 MR. HY MAYERSON: I will withdraw that question, Your

21 Honor.

22 THE COURT: That's even better.

23 BY MR. HY MAYERSON:

24 Q Did you not also opine to Nationwide in the

25 case of the subject vehicle Lindgren did not properly
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1 identify the need for the sublet repair or the ultimate goal

2 of the sublet repair factory facility and the subsequent

3 chastity repair was incomplete and significantly misaligned

4 with no identifiable benefit from the sublet repair?

5 A That was part of my report.

6 Q Should that car have been returned to the Bergs

7 to drive?

8 A Should it have been returned to the Bergs to

9 drive? No, it should have been repaired properly.

10 Q You also opined, did you not, by the way, did

11 you make an estimate on what it would cost to repair this car

12 in the condition that it's in?

13 A No, sir.

14 Q Then how do you know that it wasn't a total

15 loss?

16 A Based upon my observations of the parts that

17 were installed in the vehicle, the parts that were repaired

18 in the vehicle, the condition and the lack of damage beyond

19 the firewall, and the amount of the damages that the CCC

20 system produced, and/or the central damages that were

21 produced in the CCC estimate for both parts and labor.

22 Q Did the car have to be broken down again?

23 A I don't understand what you are asking me, sir.

24 Q Did new frame rails have to be put in it?

25 A In order to correct it now?
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1 Q Yes.

2 A Yes, they -- the one rail would have to be.

3 Q Now one last final area. You said that

4 Lindgren and K.C. are either -- strike that. Before I get to

5 that you did all of this without the benefit of any

6 photographs, is that correct? I mean any photographs

7 pre-existing your entry?

8 A Prior the accident the condition of the vehicle

9 after the accident and prior to repair.

10 Q And during repair none of those?

11 A I saw none of those.

12 Q You asked for them didn't you?

13 A I did ask if any existed they would have been

14 beneficial but not necessary.

15 Q What did you find about the fan shroud?

16 A What did I find about the fan shroud?

17 Q Yes.

18 A Well, there has been a lot of comments about

19 the fan shroud about it being severely altered I believe and

20 in reality the bottom of that fan shroud comes opened up from

21 the factory. There was some adjustment to the sides of the

22 fan shroud in order to increase the opening for the fan due

23 to the misalignment of the front body structure.

24 Q So, in other words, there has been cutting of

25 the side to allow the fan to work?
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1 A When you say cutting to the side there was some

2 material removed of -- the fan shroud is basically an oval

3 which has a lip turned in to limit air from moving from

4 behind the fan to in front of the fan and forcing the air to

5 be sucked through the air conditioning consensor and

6 radiator. That opening for the fan had been altered on one

7 edge of that in order to allow the fan to move freely while

8 the vehicle was under separation and while the engine

9 torqued.

10 Q And that was because the vehicle was

11 misaligned?

12 A It was because the vehicle was misaligned.

13 Q Thank you. Now, finally, you opine that

14 Lindgren and K.C. are either jointly or individually

15 responsible for the substandard and incomplete collision

16 repairs to the subject vehicle?

17 THE COURT: Is there an objection to that?

18 MR. HUCKABEE: Objection, Your Honor.

19 THE COURT: Yes. That's not the issue in this case.

20 MR. HY MAYERSON: It is, Your Honor.

21 THE COURT: Let's go to sidebar then.

22 (Whereupon, the following discussion occurred at

23 sidebar.)

24 THE COURT: Contribution and contribution only, so

25 let's not muddy up the waters.
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1 MR. HY MAYERSON: That's not -- I'm trying not to be.

2 THE COURT: It's too late for me to be where you are

3 headed.

4 MR. HY MAYERSON: My next question is how about the

5 blue ribbon guarantee.

6 THE COURT: No. No. No. I'm not going to let you

7 get into that with regard to the case. This is strictly a

8 matter you are talking about joint liability. Those are the

9 terms that you are using.

10 MR. HY MAYERSON: I will withdraw that.

11 THE COURT: Okay. Just because he wrote it, he is not

12 a lawyer or even an engineer.

13 MR. HY MAYERSON: I know what I'm saying.

14 THE COURT: Tell me the next question you are going to

15 ask him.

16 MR. HY MAYERSON: Isn't Nationwide responsible under

17 its blue ribbon guarantee --

18 THE COURT: He is not a lawyer. I'm not going to let

19 him --

20 MR. HY MAYERSON: Is he familiar with the blue ribbon

21 guarantee.

22 THE COURT: He was not submitted for that purpose.

23 MR. HY MAYERSON: Thank you, Your Honor. I will sit

24 down.

25 THE COURT: If you want to pay him, you know, what I

899

R. 1596a



1 mean. But you are not going to do it.

2 MR. HY MAYERSON: I will sit down.

3 THE COURT: You are finished.

4 MR. HY MAYERSON: Thank you, Mr. Anderton. I have no

5 further questions.

6 (Whereupon, sidebar concluded.)

7 THE COURT: Cross-examination by Mr. Myers

8 representing Lindgren.

9 CROSS-EXAMINATION

10 BY MR. MYERS:

11 Q Good afternoon, actually.

12 A Yes, it is.

13 Q If I understood your testimony correctly and I

14 want to be certain of this, the primary welded components on

15 the vehicle were structurally sound, am I correct?

16 A That's correct.

17 Q And is that the reason that in your opinion the

18 vehicle was safe to drive?

19 A Correct. It would have responded in a similar

20 manner during a subsequent collision and should not have

21 affected the deployment of the air bags.

22 Q So that it was crash worthy at the end of this

23 repair?

24 A Right.

25 Q And if I understood your testimony correctly
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1 the parts and the labor and everything else that was

2 necessary to adequately repair the vehicle were correctly

3 identified in either the original damage report or the

4 supplemental report, am I correct?

5 A Actually, I focused on the supplemental report,

6 sir.

7 Q That's because if I understood your testimony

8 correctly very often when you get into a job the full scope

9 of what is necessary becomes determined; is that correct?

10 A Exactly.

11 Q And it's your opinion that that was properly

12 done in this case, the identification?

13 A The major components were correctly identified

14 for either replacement or repair.

15 Q And am I correct that your inspection indicated

16 that the parts that were called for in the supplemental

17 report were, in fact, utilized?

18 A The majority I believe. There were some small

19 panels that may have been not used that were identified

20 there, but I really wasn't focusing on that. I was focusing

21 on the quality of the repair and whether or not the vehicle

22 should have been repaired.

23 Q And as regards of the deficiencies that you

24 believe in your opinion may have existed were these correct,

25 I believe?
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1 A Could the vehicle have been repaired at this

2 time?

3 Q Yeah, after this could there have been further

4 repairs done?

5 A After the repair?

6 Q Yes?

7 A Yes.

8 Q So that if anybody had sought the repair or

9 permitted the repair it could have been effected?

10 A It could have -- it would have been

11 economically costly because you'd been going back and

12 starting all over --

13 Q I understand.

14 A -- with certain areas.

15 Q I understand that.

16 THE COURT: What does that mean? Does that mean it

17 could have been repaired properly? I believe properly was

18 your word.

19 THE WITNESS: Correct.

20 BY MR. MYERS:

21 Q Mr. Anderton, when you examined the vehicle it

22 was in complete request it was disassembled it was in August

23 of '99 I think you testified?

24 A I believe April of '99, sir.

25 Q It was August '98 you first saw it; April of
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1 '99 when you got into the complete breakdown of the vehicle,

2 is that right?

3 A That is my recollection.

4 THE COURT: That's what he said. Next question.

5 BY MR. MYERS:

6 Q So that was after the vehicle had been driven a

7 substantial number of miles, more than 28 or so thousand

8 miles from the date of the original --

9 A About 27,000 miles, correct, sir.

10 MR. MYERS: That's all I have, sir.

11 CROSS-EXAMINATION

12 MR. HUCKABEE:

13 Q Are the rails that you talked about are they

14 part of the frame?

15 A Yes, they would be primary structure in any

16 body rails.

17 Q Are they replaceable parts?

18 A They are normally inventoried and use the,

19 routinely used for collision repair of this particular

20 vehicle type of vehicle.

21 Q Are the pulling of the structure that you

22 talked about and measuring are those two separate functions?

23 A No, they would be done in conjunction with one

24 another and the measuring should continue on with the welded

25 assembly.
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1 Q Are they done at separate times?

2 A They would be separate activities done in

3 conjunction with and in many instances you can measure as you

4 are pulling.

5 Q Do you know what a rough pull is?

6 A Yes.

7 Q What would that be?

8 A It's frequently done just to see how far the

9 structure responds especially with unitized vehicles to see

10 how far the structure responds to some attempts to repair and

11 it's frequently used to determine whether or not a vehicle is

12 going to reach the threshold of an economic total loss.

13 MR. HUCKABEE: Thank you. That's all I have.

14 THE COURT: All right. Mr. Cohen.

15 REDIRECT EXAMINATION

16 BY MR. COHEN:

17 Q Mr. Anderton, Mr. Mayerson asked you a lot of

18 questions all from your report. Does anything that you

19 testified to during cross-examination change your opinion

20 with regard to Nationwide and its involvement in the repair

21 process?

22 A No, nothing has changed as my report reads and

23 my opinion remains.

24 Q That opinion with regard to Nationwide is,

25 what?
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1 A Correct.

2 Q That opinion with regard to Nationwide is,

3 what?

4 THE COURT: As what he stated in his direct

5 examination. I think that's what he wants to say without

6 going to the report. We are not interested in the report

7 except for cross-examination purposes. We are interested in

8 what his opinions are, and he gave his opinions and now I

9 think you are asking him whether there was anything in the

10 cross-examination that makes him rethink the opinions that he

11 gave on direct examination and he said, no.

12 BY MR. COHEN:

13 Q Your opinions with regard to Nationwide are the

14 same?

15 A That's correct.

16 MR. COHEN: That's it.

17 THE COURT: Without any reference to the report.

18 RECROSS-EXAMINATION

19 BY HY MAYERSON:

20 Q Those opinions are that the car was not

21 repaired properly and should not have been returned to its

22 owner, correct?

23 A It was not repaired properly and should have

24 been repaired properly prior to being presented to the

25 owners.
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1 Q Nothing Mr. Cohen has said has changed your

2 mind about that?

3 A No.

4 MR. HY MAYERSON: Thank you.

5 THE COURT: Anything further?

6 MR. MYERS: No, Your Honor.

7 MR. HUCKABEE: No.

8 THE COURT: Okay. Go back to Illinois. All right.

9 You may step down. Ladies and gentlemen, we are now going to

10 recess for the lunch hour; and I'm going to ask you to be

11 back here at 1:30. It is my understanding at this particular

12 point that Nationwide has one more witness.

13 MR. COHEN: Yeah, one more witness.

14 THE COURT: And that witness is going to be Mr.

15 Bashore again who had testified earlier. Hopefully it won't

16 be too long and then following that there will be evidence by

17 Lindgren; is that correct?

18 MR. MYERS: Yes, there will not be extensive evidence,

19 Your Honor.

20 THE COURT: All right. Mr. Huckabee, relative to that

21 claim against you for contribution --

22 MR. HUCKABEE: We will not be presenting any evidence.

23 THE COURT: This is something that will take place at

24 a later time. This is something for the Judge to decide and

25 not for the jury. Okay. Again, don't discuss the case or
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1 anything about the case. I will see you back here. Remain

2 in your seats until the jury is out of the courtroom and on

3 to the elevator.

4 (The jury left the courtroom at 12:25 p.m.)

5 THE COURT: We will do the charge conference with

6 regard to that. If there are any other problems with regard

7 to instructions, I would like to see them. If anyone has any

8 reason why you think that you cannot serve in this case

9 because of hardship and have the nerve to stand up and tell

10 me what they are, I will consider them. Let me put it this

11 way, if you have the nerve to submit to me any further

12 instructions, I want to see them now.

13 MR. COHEN: Your Honor, just to make sure we are

14 clear, the contribution claim is not only against K.C. it is

15 also against Lindgren. We have a cross-claim. When you

16 advise the jury it is not only against K.C. it is against

17 Lindgren as well.

18 THE COURT: That defeats what I'm going to say. I

19 just want to let them know while Mr. Huckabee is here

20 everyone knows why Mr. Myers is here. I mean you are asking

21 for a judgment at this point in this proceeding against

22 Lindgren. I don't think that that's --

23 MR. COHEN: I disagree respectfully. We have a

24 contribution claim against Lindgren. We have not put that on

25 the verdict sheet and --
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1 THE COURT: That's correct, and you should not.

2 MR. COHEN: And the jury is not going to speak to

3 that. That means they are not going to know that we have a

4 claim against Lindgren. It is not just K.C. It is Lindgren

5 also we have a contribution claim against. If Your Honor is

6 going to instruct them --

7 THE COURT: Why is it important?

8 MR. COHEN: I think this goes to the theory of our

9 case and the theory is we did nothing wrong. We are going

10 after these two Defendants.

11 THE COURT: All right.

12 MR. MYERS: But the only issue left for the jury, as I

13 understand it, deals with the issue of fraud and the Unfair

14 Trade Practices, unless they make a finding against Lindgren

15 and a finding against Nationwide. I don't see where he gets

16 his meanings about contribution.

17 THE COURT: All right. I will add Lindgren, and I

18 will say if any -- write that down Carmen -- if there is any

19 contribution claim against Lindgren and K.C. I just wanted

20 to make some reference as to why K.C. was if the case and the

21 jury is not asked in this proceeding to return a verdict

22 against K.C. because they are in strictly from a contribution

23 basis.

24 MR. MYERS: I thought -- I didn't think we needed to

25 get into all of that.
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1 THE COURT: I think so too. But there is no real harm

2 against what Mr. Cohen is asking. We will do that. Do you

3 have anything further?

4 MR. MAYERSON: Only two.

5 THE COURT: Give them up here. I don't want to have

6 the whole lunch hour to myself to just eat.

7 MR. MAYERSON: You had mentioned that you were

8 concerned about the fraud charge. These are standard

9 instructions --

10 THE COURT: Well, I already have those.

11 MR. COHEN: We agreed upon --

12 THE COURT: No. No. No. If it has to do with

13 instructions with regard to fraud, they are already in.

14 MR. MAYERSON: It does not.

15 MR. COHEN: Humiliation and embarrassment --

16 MR. MAYERSON: Willfully --

17 THE COURT: Forget this part. What else do you want?

18 MR. MAYERSON: I would like the charge on the failure

19 to produce the evidence, the appraisals, the photographs.

20 THE COURT: No. Absolutely not. There is nothing in

21 this case like that. You had your opportunity to get that

22 evidence in, you know. The jury has that impression. I'm

23 certainly not going to give an instruction on that because it

24 certainly is not enough evidence in this case from which I

25 would believe that a jury could reasonably make that finding.
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1 Do you have any further instructions?

2 MR. COHEN: Nope.

3 THE COURT: Mr. Myers, do you have any further

4 instructions to give the Court other than what we have

5 already?

6 MR. MYERS: No.

7 THE COURT: We will be ready to go then as soon as the

8 testimony is finished this afternoon with regard to the

9 charge.

10 MR. COHEN: After the close of the evidence, we will

11 go to admit the exhibits. I've limited my case to two

12 witnesses. Mr. Anderton was quick.

13 THE COURT: I am already nominating you for lawyer of

14 the year.

15 MR. COHEN: I would like to get my witness -- get his

16 story out. I'm not going to take a lot of time. I prefer

17 not to be interrupted in regard to my one witness.

18 THE COURT: Bruce --

19 MR. COHEN: In other words, I shouldn't be looking at

20 what he already testified to. Should I put that back?

21 THE COURT: Court is in recess.

22 (Whereupon, a lunch break was taken at 12:30 p.m.)

23 THE COURT: Over the lunch hour I was thinking about

24 your last remark. Let me just say that from the Court's

25 perspective you have taken as much time in this case as what
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1 the plaintiff has in this case. You got in most of your case

2 with respect to cross-examination, and I gave you great

3 latitude during that period of time. So to that, I think

4 that you owe me an apology, if you want to send me a

5 Christmas card to Judge Stallone. I'm sorry for that remark.

6 MR. COHEN: I am sorry for that remark.

7 THE COURT: Now did you get all of the evidence that

8 you wanted in here with regard to -- covered all of the

9 opinions just the way you wanted to?

10 MR. COHEN: Right.

11 THE COURT: If I would let him go, we would be

12 listening to his history with regard to joining the Boy

13 Scouts. This is now the verdict slip. This is a retyping of

14 this morning, just on our form. I have attached one of them

15 as the next exhibit for identification purposes. This is

16 what we will be going with tomorrow.

17 As I said before, halfway through my charge to the

18 jury everyone will have this in their hands. All of the

19 jurors will have this. Okay. Let's go.

20 MR. HY MAYERSON: Excuse me, Your Honor, that's the

21 verdict slip?

22 THE COURT: Yeah.

23 MR. HY MAYERSON: I was late. Okay.

24 MR. MAYERSON: I looked at it this morning.

25 THE COURT: We are finished. Let's go.
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1 (Verdict Slip - marked as Exhibit No. 28.)

2 (Whereupon, the jury entered the courtroom at 1:40

3 p.m.)

4 THE COURT: Good afternoon.

5 JURY PANEL: Good afternoon.

6 THE COURT: Next witness.

7 MR. COHEN: Your Honor, Nationwide calls Bruce

8 Bashore.

9 BRUCE BASHORE

10 THE COURT: Mr. Bashore, you are still under oath.

11 DIRECT EXAMINATION

12 BY MR. COHEN:

13 Q Welcome back, Mr. Bashore.

14 A Thank you.

15 Q Just to refresh our recollection what is your

16 position at Nationwide?

17 A I am the blue ribbon claims manager for the

18 State of Pennsylvania.

19 Q Just briefly, what does that job entail?

20 A We pay the claims for the customers, the

21 policyholders and the claimants as well. We get the

22 estimates from the particular blue ribbon shops. We review

23 them for accuracy, and we pay the claim.

24 Q Would you say that you are familiar, fairly

25 familiar with the blue ribbon program at Nationwide?
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1 A Yes, I am.

2 Q Briefly explain what is the blue ribbon

3 program.

4 A It is simply a direct repair program. The

5 customer has an option whether to use it. They take their --

6 if they elect to use the program, they take their vehicle

7 directly to the repair shop and basically it eliminates a

8 Nationwide field claims representative. It speeds up the

9 process.

10 Q How do you go about deciding which shops are

11 going to be blue ribbon shops and which ones aren't?

12 A Nationwide interviews the shops. They have

13 questionnaires about equipment. We like to get the best

14 shops, the best equipment that we can find.

15 Q So is there some kind of interview process

16 so-to-speak?

17 A Yes, there is.

18 Q If somebody decides to go to a blue ribbon shop

19 who does the estimate for that person?

20 A The shop manager.

21 Q Is the shop manager an employee of Nationwide?

22 A No, they are not.

23 Q Are they writing an estimate as if they were

24 writing an estimate for their own shop?

25 A Yes, they are writing the appraisal for the

913

R. 1610a



1 customer.

2 Q And you wouldn't expect --

3 MR. MAYERSON: Your Honor, objection. Leading.

4 THE COURT: I agree. Sustained.

5 BY MR. COHEN:

6 Q Would you expect any of your blue ribbon shops

7 to write estimates for Nationwide differently than they would

8 for any customer who wasn't insured?

9 A No, they wouldn't write them any differently.

10 Q I mean, in fact, if they did, would they

11 continue to be on the program?

12 A No, they would not.

13 THE COURT: Counsel, those are all leading questions.

14 Now he is your witness, and now you know what I mean. Treat

15 him the same as your witness.

16 MR. COHEN: Okay.

17 THE COURT: We have time.

18 BY MR. COHEN:

19 Q There has been some testimony about discounts

20 that are offered to blue ribbon shops. What is that? What

21 are parts discounts?

22 A It is simply a discount of the original

23 equipment manufacturers parts.

24 Q And who offers those discounts?

25 A The shop.
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1 Q They offer those discounts to Nationwide?

2 A Some of them do.

3 Q When you say some of them, what does that mean?

4 A It's not a requirement to be on the program.

5 Some give discounts; some do not.

6 Q Do shops voluntarily offer to give discounts to

7 Nationwide to be on the program?

8 A Yes, they do.

9 Q What about labor rate discounts?

10 A That is not a requirement to be on the program.

11 Q Is it the same thing with regard to the parts?

12 A If the shop offers it then, yes, then they

13 would give a discount.

14 Q Is there a benefit to Nationwide in getting

15 discounts from these shops?

16 A Yes, it holds down costs of claims which

17 ultimately is passed along to the customer with lower

18 premiums.

19 Q So when you say it's passed on to the customer

20 at lower premiums why is that?

21 A It's part of the claims cost. And lower claims

22 costs we can charge less premium.

23 Q Let me show you what's been marked as Exhibit

24 19.

25 A Okay. I see 19.
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1 Q This is a document that's been admitted into

2 evidence at this point. It said supplement report from

3 Lindgren dated 02/05/97. Does that appear to be what that

4 is?

5 A Yes. February 5th, 1997 at 12:49.

6 Q And if you turn to the last page of that

7 supplement, Page 10, there is a number it says, Net cost for

8 repairs. What's that? How much is that?

9 A The net cost of repairs is $11,975.66.

10 (Bill - marked for identification as Exhibit

11 No. 29.)

12 BY MR. COHEN:

13 Q This is a supplement dated 2/14/97 from

14 Lindgren. Do you see that?

15 A Yes, I see that.

16 Q All right. And is this a second supplement

17 from Lindgren to Nationwide?

18 A Yes, it is.

19 Q Now --

20 THE COURT: Second supplement. A supplement to the

21 supplement?

22 MR. COHEN: Yeah. It's a supplement to the supplement

23 potentially.

24 BY MR. COHEN:

25 Q On Page 2 of this document there is a grand
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1 total, and once again there is one digit that is cut off but

2 what's that number?

3 A $160.3 something cents.

4 Q Okay. Between this document and Exhibit 19

5 that we just looked at that would be the total cost of

6 repairs that Lindgren billed to Nationwide?

7 A Yes, it would.

8 (Photocopy of check - marked for identification

9 as Exhibit No. 30.)

10 BY MR. COHEN:

11 Q Taking a look at what has been marked as

12 Exhibit 30 does that appear to be a check to Lindgren

13 Chrysler-Plymouth?

14 A Yes, it is a copy of a check to Lindgren.

15 Q And is that in the amount of $11,975.66?

16 A Yes, it is.

17 (Photocopy of check - marked for identification

18 as Exhibit No. 31.)

19 BY MR. COHEN:

20 Q Looking at Exhibit number 31. Does that appear

21 to be a check to Lindgren Chrysler-Plymouth from Nationwide?

22 A Yes, it is. The amount appears to match the

23 supplement amount of 160.33.

24 (Rental Bill - marked for identification as

25 Exhibit No. 32.)
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1 BY MR. COHEN:

2 Q Asking you to take a look at Exhibit number 32.

3 Tell me what that document is?

4 A It is a rental bill from Enterprise Rental Car

5 for $740.08.

6 Q Is this for Sharon Berg?

7 A Yes, it is.

8 Q Was that paid?

9 A There is a notation on here that it was paid on

10 10/7 of '96.

11 Q By who?

12 A Paid by Doug Witmer.

13 Q And he is with Nationwide?

14 A Yes, he is -- he was.

15 MR. COHEN: Thank you, Mr. Bashore. No further

16 questions.

17 CROSS-EXAMINATION

18 BY MR. MAYERSON:

19 Q Thank you for returning, Mr. Bashore. You said

20 the blue ribbon repair program speeds up the process?

21 A Yes, I said that.

22 Q Is that what happened for Mr. and Mrs. Berg?

23 A No, I don't believe it did.

24 Q You also said that the blue ribbon repair

25 program tries to get the best shops with the best equipment?
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1 A That's correct.

2 Q Is that what happened for Mr. and Mrs. Berg?

3 A I couldn't speak to that.

4 Q You couldn't speak to that?

5 A Correct.

6 Q Were you here for the trial?

7 A I've been here.

8 Q You said that some shops don't have to give the

9 discount. It is not required, right?

10 A That is true.

11 Q How about the shops that do give the discount?

12 Do you give them a little more leeway with whether they have

13 the proper equipment or licensed appraisals or whether they

14 get cars repaired on time?

15 A No, there is no difference.

16 Q No difference?

17 A No.

18 Q What does it take for somebody on the blue

19 ribbon repair program to be suspended?

20 A Could be a lot of things.

21 Q Like not using enough after market parts?

22 MR. COHEN: Objection.

23 THE COURT: Overruled.

24 THE WITNESS: No. That wouldn't be one.

25 BY MR. MAYERSON:
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1 Q Not reducing leakage enough?

2 A No.

3 Q Not reducing average claim payments enough?

4 A That would not be one.

5 Q You testified that the blue ribbon repair

6 program will lower premiums for everybody, right?

7 A I said that by holding down costs that that

8 would lower premiums.

9 Q So maybe we shouldn't repair the car at all

10 then that would reduce premiums further.

11 MR. COHEN: Objection.

12 THE COURT: Sustained.

13 MR. MYERS: None.

14 CROSS-EXAMINATION

15 BY MR. HUCKABEE:

16 Q Mr. Bashore, the checks which are marked as

17 Exhibits 30 and 31 are those the only payments that

18 Nationwide made for the damages to the Bergs' car?

19 A Other than buying the vehicle back, yes.

20 Q Did Nationwide make any payments to K.C. Auto

21 Body?

22 A No, we did not.

23 MR. HUCKABEE: Thank you. That's all.

24 THE COURT: Okay. You may step down.

25 THE WITNESS: Thank you. Any other witnesses.
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1 MR. COHEN: At this time, Nationwide rests, Your

2 Honor.

3 THE COURT: Do you want to get some exhibits in? All

4 right. Members of the Jury, excuse us for a while as we work

5 on the exhibits.

6 (Whereupon, the jury left the courtroom at 1:55 p.m.)

7 THE COURT: Okay. Exhibit number 5, Herb Motors,

8 Inc., March 22nd, 1996.

9 MR. MAYERSON: No, we don't want that.

10 THE COURT: Okay. Exhibit 11, letter of April 22nd

11 from Mr. Mayerson to Nationwide Insurance.

12 MR. MAYERSON: I think that is already admitted, Your

13 Honor.

14 MR. COHEN: That is admitted. That was Plaintiffs'

15 exhibit.

16 THE COURT: If everyone has agreed it was admitted, it

17 is admitted.

18 THE COURT: Exhibit 17?

19 MR. COHEN: No, that's not my letter. I didn't

20 introduce that. That was plaintiffs' letter.

21 THE COURT: All right. Was Exhibit 20 the repair

22 order?

23 MR. COHEN: Yes, Your Honor. We move the admission of

24 Exhibit 20.

25 THE COURT: Any objection?
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1 MR. MAYERSON: No, Your Honor.

2 MR. HUCKABEE: None.

3 MR. MYERS: No objection. Although it is actually

4 called a service invoice.

5 THE COURT: All right. Exhibit 20 is admitted into

6 evidence and will go out to the jury. Exhibit 22, complaint?

7 MR. COHEN: No, Your Honor.

8 THE COURT: Exhibit 23 of the quote?

9 MR. COHEN: Yes, we would move that into evidence.

10 THE COURT: Any objection?

11 MR. MAYERSON: No. No objection.

12 THE COURT: Exhibit 23 is admitted into evidence and

13 will go out with the jury. Last amended complaint, Exhibit

14 25?

15 MR. COHEN: No, Your Honor.

16 THE COURT: Exhibit 27, which has no relevancy at all.

17 MR. COHEN: Yes, I believe that has not been admitted.

18 THE COURT: Okay. 28 is the verdict slip, which will

19 not go to the jury or be admitted into evidence.

20 Exhibit number 29, supplement to the supplement?

21 MR. COHEN: Yes.

22 THE COURT: Any objection?

23 MR. MAYERSON: No, Your Honor.

24 THE COURT: That will be admitted into evidence and

25 will go out to the jury.
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1 THE COURT: 30, a check for $11,975.66?

2 MR. COHEN: Yes.

3 THE COURT: Any objection?

4 MR. MAYERSON: Yes, only because you can't read it.

5 THE COURT: I have no trouble reading it. It is

6 admitted. Exhibit 31?

7 MR. COHEN: Yes.

8 THE COURT: Check of $160. Any objection?

9 MR. MAYERSON: No, Your Honor.

10 THE COURT: That is admitted into evidence and will go

11 out to the jury.

12 Exhibit 32, which is the rental bill from Enterprise

13 for $740.08?

14 MR. COHEN: Yes.

15 THE COURT: Any objection?

16 MR. MAYERSON: No, Your Honor.

17 THE COURT: Okay. That is admitted and will go out to

18 the jury. We will take 5 minutes, and then we will go on

19 with the Lindgren case in chief.

20 (Whereupon, a brief recess was taken.)

21 MR. MAYERSON: I had some concern about the Barone

22 report. I thought maybe it should --

23 THE COURT: No. Let's get all of the evidence in

24 here. We have to amend the verdict slip. Are there any

25 other changes to it? All right. Go ahead. Bring the jury
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1 down.

2 (Whereupon, the jury entered the courtroom at 2:15

3 p.m.)

4 THE COURT: All right. Mr. Myers --

5 MR. MYERS: Your Honor, I would call --

6 THE COURT: -- your first witness.

7 MR. MYERS: Thank you. I would call Mr. Dwight

8 Varnes.

9 DWIGHT VARNES, sworn.

10 THE CLERK: State your name and address for the

11 record.

12 THE WITNESS: My name is Dwight Varnes, 525 Herfer

13 Road in Elizabethtown, PA.

14 DIRECT EXAMINATION

15 BY MR. MYERS:

16 Q Mr. Varnes, in January and February of '98 were

17 you the holder of any licenses issued by the Commonwealth of

18 Pennsylvania?

19 A Yes.

20 Q And what would that have been?

21 A I have a motor vehicle damage appraisers

22 license.

23 Q Were you employed in January and February of

24 '98?

25 A Yes.
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1 Q In what capacity?

2 A I was a vehicle damage appraiser for Crawford &

3 Company.

4 Q Vehicle damage appraiser?

5 A Yes.

6 Q Did you have occasion to, as an employee of

7 Crawford & Company, inspect the vehicle identified as the

8 Berg vehicle in this litigation?

9 A Yes, I did.

10 Q Do you recall when you performed that

11 inspection?

12 A It was late January and early February, I

13 believe, of 90 -- if I can look at my report, '98.

14 Q And at whose request?

15 A I work for Crawford & Company. We were

16 contracted by Chrysler's insurance company, on behalf of

17 Lindgren.

18 Q What did you do on January 26th of '98?

19 A I inspected the Bergs' vehicle at the

20 residence. I believe it was parked in the driveway outside.

21 It was just a cursory examination. I really couldn't

22 determine anything at that point, and I believe we scheduled

23 a time that it could be looked at Lindgren and maybe at that

24 time --

25 Q Did that occur?
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1 A Yes, that occurred on February 3rd of '98.

2 Q And at the time that you were at Lindgren on

3 February 3rd of '98 were there any other persons present?

4 A The dealer principals of Lindgren were there.

5 I don't remember their names. I believe the Bergs' attorney

6 was there, but I couldn't pick him out if I had to anymore.

7 I'm not sure if anybody else was there. I don't know if the

8 Bergs, themselves, were there.

9 Q That's fine. What did you do then?

10 A We had brought the vehicle into the shop and

11 placed it on the lift so we could look at the underside of

12 it, looking for areas of concern for, as far as the repairs,

13 that was the original complaint I guess. And I took some

14 cursory measurements with a tape measure to see if anything

15 in the front end appeared to be out of alignment.

16 Q What did you observe?

17 A The only thing that I was able to find was some

18 poorly done finish welds on one of the frame rails. As I

19 recall there were some missed spot welds, and the radiator

20 support on the one side and the fan shroud appeared to be

21 broken or shaved and did not line up with the fan on the

22 engine. It was off center.

23 Q Did you happen to actually drive the vehicle?

24 A Yes, we did take it for a test drive.

25 Q On what type of roads did you drive?
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1 A As I recall, we took it for a few mile trip

2 from the dealership out through part of Shillington, city

3 streets, a little bit on the country roads. I think we might

4 have been out past the park. I'm not exactly sure how long

5 it was that -- we drove it a few miles.

6 Q Did you make -- what was your impression upon

7 driving the vehicle?

8 MR. MAYERSON: Your Honor, we would like to voice an

9 objection. I don't know is this witness a fact or an expert

10 witness? I have no idea what he is testifying to.

11 THE COURT: Did you get an expert report?

12 MR. MAYERSON: No.

13 THE COURT: Then it is not an expert witness. It is a

14 fact witness.

15 MR. MAYERSON: All right.

16 BY MR. MYERS:

17 Q What are your observations at that time?

18 A The test drive as far as I could determine

19 revealed nothing adverse with the way the vehicle drove. It

20 drove fine. It was very quiet, didn't notice anything out of

21 the ordinary.

22 Q Did you perform any measurements?

23 A Some basic measurements, like I said, using a

24 tape measure, which really isn't the way to do it but to try

25 to determine if something was far out of the specification.
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1 Sometimes you can find that. We were unable to come up with

2 anything doing it that way, just in the frontal area of the

3 vehicle.

4 Unfortunately, you cannot do the whole vehicle that

5 way, too many things hang down and you cannot get an accurate

6 reading with the tape measure.

7 Q What did you conclude as a result of that basic

8 --

9 THE COURT: Wait a minute. Sidebar.

10 (Whereupon, the following discussion occurred at

11 sidebar.)

12 THE COURT: Were you advised of this witness?

13 MR. MAYERSON: Your Honor, we got --

14 THE COURT: Answer my question.

15 MR. MAYERSON: No.

16 THE COURT: Just a second. I'm talking to Mr.

17 Mayerson. Were you advised that Dwight Varnes was going to

18 be testifying in this trial?

19 MR. MAYERSON: I answered. May I explain?

20 THE COURT: No, you didn't.

21 MR. MAYERSON: He is listed in the pretrial.

22 THE COURT: He is listed in the pretrial as a witness.

23 MR. MAYERSON: And I was aware --

24 THE COURT: And that goes back to what date, the

25 pretrial?
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1 MR. MAYERSON: September, I think.

2 THE COURT: Yes. Okay. All right. So you knew he

3 was going to testify. Did you find out what he was going to

4 testify to?

5 MR. MAYERSON: I asked for an expert report.

6 MR. MYERS: I will wait my turn, Judge.

7 THE COURT: Go ahead. Tell me what you asked for, an

8 expert report.

9 MR. MAYERSON: I don't know what he is going to

10 testify to.

11 THE COURT: Answer my question. I'm getting tired.

12 MR. MAYERSON: To be perfectly honest, I'm not sure

13 what is in the pretrial, what this guy said. I think there

14 was an appraisal.

15 THE COURT: In the pretrial what he said. What do you

16 mean the pretrial?

17 MR. MAYERSON: His -- the deposition of Lindgren

18 presuit was April '98. Attached to that is a last page of an

19 appraisal by Crawford & Company, only the last page and

20 nothing more. At pretrial --

21 THE COURT: You had him for a deposition?

22 MR. MAYERSON: No. No. No. No. No. Lindgren, the

23 manager, Mr. Miller, brought -- did the deposition. Actually

24 it was mailed, after the deposition was over, to the court

25 reporter and later got attached to the transcript. It was a
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1 single page, which was the last page to an apparent appraisal

2 this gentleman wrote.

3 During the pretrial, Mr. Myers supplied, I think, the

4 other two pages, the other two pages to the appraisal and

5 that was it, no narrative report or anything like that.

6 THE COURT: You knew at that point he was going to

7 testify, that he was listed as a witness.

8 MR. HY MAYERSON: As a fact witness.

9 THE COURT: With regard to an appraisal that he made

10 during an inspection that he made January, February, 1998; is

11 that correct?

12 MR. MAYERSON: As a fact witness, sure.

13 THE COURT: No, don't. That's for me to decide at

14 this point. So you knew he was going to testify with regard

15 to that inspection?

16 MR. MAYERSON: Yes.

17 THE COURT: Now you say that you told Mr. Myers that

18 you needed an expert report from him. Is that what you are

19 saying?

20 MR. MAYERSON: I contacted him --

21 THE COURT: Did you ask him to provide you with an

22 expert report?

23 MR. MAYERSON: I can't honestly tell you that I did

24 right now. I know we had a conversation about it, and I

25 expressed surprise.
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1 THE COURT: What do the rules say with regard to the

2 expert witness? Don't you have to have an expert report with

3 regard to any expert witness? Is there a demand made for it

4 or not?

5 MR. MYERS: That's true. April 14th of '98 Mr.

6 Mayerson pre-deposed Doug Joffred. At that time the same

7 report that he has now was provided to him. He saw it. He

8 didn't ask to have a copy made. It was sent through the

9 stenographer. I can't explain why the stenographer didn't

10 have all of the report. I can't remember. But nonetheless,

11 Mr. Varnes' material has been provided to Mr. Mayerson.

12 THE COURT: How does that make him a witness in this

13 case?

14 MR. MYERS: I'm going to withdraw the question of --

15 THE COURT: Don't get close to any opinions.

16 MR. MYERS: I only want to show that Lindgren went out

17 and responded to the letter --

18 THE COURT: That's fine.

19 MR. MYERS: -- asking for inspection and they did

20 that.

21 THE COURT: That's perfectly permissible. All right

22 (Whereupon, the sidebar concluded.)

23 BY MR. MYERS:

24 Q Mr. Varnes, other than seeing the vehicle on

25 those two occasions, January the 26th of '98, I think you
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1 said, December 3rd of '98, have you had any further

2 involvement with that vehicle?

3 A No, sir.

4 MR. MYERS: Thank you. Those are all of the questions

5 that I have.

6 THE COURT: Cross-examination.

7 CROSS-EXAMINATION

8 BY MR. MAYERSON:

9 Q Sir, did you put a wrench to the vehicle? Did

10 you take off any parts?

11 A No, I was not permitted to do that.

12 Q By whom?

13 A Nobody had provided me with any tools to do so.

14 Q But the Bergs didn't prevent you from trying

15 anything?

16 A No, not to my knowledge.

17 Q In fact, they wanted you to inspect the

18 vehicle?

19 A I couldn't say that for sure. I wasn't hired

20 by the Bergs.

21 Q All right. But the Bergs delivered the vehicle

22 to you?

23 A Somebody delivered it to Lindgren's for me,

24 yes.

25 Q Are you here as a fact witness?
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1 THE COURT: No. Let's not get into that. We have

2 that resolved at sidebar.

3 MR. MAYERSON: No further questions.

4 THE COURT: Mr. Cohen, any questions?

5 CROSS-EXAMINATION

6 BY MR. COHEN:

7 Q When you did your inspection isn't it true that

8 you checked the misalignments of the vehicle using a tape

9 measure but no other equipment?

10 A That's correct, yes.

11 MR. COHEN: Thank you. No further questions.

12 THE COURT: Mr. Huckabee.

13 MR. HUCKABEE: Nothing.

14 THE COURT: You may step down. Thank you. Next

15 witness.

16 MR. MYERS: Next witness is a Mr. Daniel Readinger.

17 DANIEL READINGER, sworn.

18 THE CLERK: State your name and address for the

19 record.

20 THE WITNESS: Daniel Paul Readinger, Sr., 4114

21 Pricetown Road, Fleetwood.

22 DIRECT EXAMINATION

23 BY MR. MYERS:

24 Q How are you employed, sir?

25 A I'm employed in the body shop at Lindgren.
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1 Q How long have you been so employed at Lindgren?

2 A Almost eight years.

3 Q Were you employed at the Lindgren facility in

4 the period in September of '96 or through December 1996?

5 A Yes, I was.

6 Q During that period of time were you familiar

7 with a guy by the name of David Wert?

8 A Yes, I was. I worked next to him.

9 THE COURT: Sidebar.

10 (Whereupon, the following discussion occurred at

11 sidebar.)

12 THE COURT: What are you intending to ask him?

13 MR. MYERS: My purpose in calling this witness and the

14 other witness is to rebut the statements made by Mr. Wert

15 regarding in this case that he took Mr. Wenrich and showed

16 him a pile of news parts in the dumpster --

17 THE COURT: That's fine.

18 MR. MYERS: -- and that he never discussed the

19 vehicle.

20 THE COURT: We are not going to go into Mr. Wert's

21 problems or employment or so forth?

22 MR. MYERS: No.

23 MR. MAYERSON: Is he identified as a witness?

24 MR. MYERS: No. He only came up in response to Mr.

25 Wert. I didn't know until --
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1 THE COURT: He may testify.

2 (Whereupon, the sidebar concluded.)

3 THE COURT: I hope your chairs are more comfortable.

4 This chair has been here for 75 years, exactly right. I hate

5 this courtroom. I bring my own back rest as you see.

6 BY MR. MYERS:

7 Q Mr. Readinger, during that time frame between

8 September 1996 and December of '96 did you ever have any

9 conversations with Mr. Wert regarding a vehicle identified as

10 the Bergs' vehicle?

11 A No.

12 Q Did you ever have an occasion or was there ever

13 an occasion where Mr. Wert took you to a dumpster and told

14 you that there were or showed you a pile of new parts

15 intended for that vehicle that were thrown away in the

16 dumpster?

17 A No.

18 MR. MYERS: Thank you. Cross-examination.

19 CROSS-EXAMINATION

20 BY MR. MAYERSON:

21 Q How long have you been employed by Defendant,

22 Lindgren?

23 A Around eight years.

24 Q Are you still employed by Defendant, Lindgren?

25 A Yes.
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1 Q How many vehicles pass through the Lindgren

2 facility in a given year?

3 MR. MYERS: Objection.

4 THE COURT: What is the objection?

5 MR. MYERS: Beyond the scope of direct examination.

6 THE COURT: Sustained.

7 THE WITNESS: I have no idea.

8 THE COURT: That means don't answer it.

9 BY MR. MAYERSON:

10 Q Sir, I'm just wondering how you possibly

11 remember --

12 THE COURT: Ask him a question. Ask him a question

13 and if it is along these lines, it is going to be another

14 objection. It is going to be beyond the scope of direct

15 examination. Ask him something else with regard to his

16 employment, conversations with Daniel Wert with regard

17 thereto out there at the dumpster. That's what we are

18 talking about.

19 BY MR. MAYERSON:

20 Q You have a specific recollection of David Wert

21 focusing in on the Berg repairs?

22 A I don't know nothing about any of that.

23 Q No?

24 A No.

25 Q Is it possible you just forgot about it?
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1 A I don't know anything about it. It wasn't my

2 job.

3 Q What year was it? Do you know?

4 A Nope. I don't pay attention to that.

5 Q Do you know how many years ago it was,

6 approximately?

7 A It was after I started there, so it has to be

8 around eight years.

9 Q All right. Do you know how long it took for

10 the --

11 MR. MAYERSON: No further questions, sir. Thank you.

12 THE COURT: Anything else?

13 MR. COHEN: No, Your Honor.

14 MR. HUCKABEE: No, Your Honor.

15 THE COURT: Okay. Thank you very much.

16 MR. MYERS: Mr. Keith Creider, Your Honor.

17 KEITH CREIDER, sworn.

18 THE CLERK: State your name and address for the

19 record.

20 THE WITNESS: My name is Keith Creider, C-R-E-I-D-E-R.

21 My address is 114 Spooke Lane, Reading, PA, 19606.

22 DIRECT EXAMINATION

23 BY MR. MYERS:

24 Q Mr. Creider, by whom are you employed, sir?

25 A Lindgren Chrysler.
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1 Q How long have you been so employed?

2 A 23 years.

3 Q In what capacity?

4 A I work in the service department.

5 Q Is that a completely separate department from

6 the body department?

7 A Yes, it is.

8 Q In the service department what's the nature of

9 the work that you do, sir?

10 A Mechanical work, electronical work, things like

11 that.

12 Q Did you ever have occasion to work on the Berg

13 vehicle?

14 A Yes, I did.

15 Q Can you explain briefly what it was you were

16 assigned to do with regard to that vehicle?

17 A I had to remove the engine and transmission so

18 the body work could be performed; and then when the body work

19 was finished, I put the engine and transmission back in

20 place.

21 Q And did you actually do that, replace the

22 engine into the appropriate capacity?

23 A Yes, I did.

24 Q Did you encounter difficultly with that?

25 A I did at first until I found the problem.
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1 Q Can you explain what happened?

2 A The problem was when I put the transmission in

3 place to the motor mount I couldn't get the motor to line up

4 with the motor mounts. After further diagnostics, the

5 transmission mount was in backwards; so I turned the

6 transmission mount around and everything fit in place as

7 normal.

8 Q Was any of your difficultly at first related to

9 the alignment of the vehicle as far as you know?

10 A No.

11 Q Did you ever have conversation generated by Mr.

12 David -- or are you familiar with Mr. David Wert?

13 A Yes, I am.

14 Q Am I correct that he was an employee at

15 Lindgren about the time of this job being done?

16 A Yes, he was.

17 Q Did you ever have any conversation with Mr.

18 Wert regarding this vehicle?

19 A He would come over from time to time while I

20 was working to see what I was doing. That's about it.

21 Q Did he ever say anything to you specifically

22 about the Berg vehicle?

23 A Not that I remember.

24 Q Was there anything that would have caused you

25 to go -- that you observed that would have caused you to go
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1 to Mr. Joffred about this vehicle?

2 A No, there wasn't.

3 MR. MYERS: That's all I have, Your Honor.

4 CROSS-EXAMINATION

5 BY MR. MAYERSON:

6 Q Mr. Creider, you are also a long time employee

7 of Defendant, Lindgren?

8 A Yes, I am.

9 Q How many years?

10 A 23 years.

11 Q Did you know that Mr. Wert said you were one of

12 the best mechanics?

13 A Yes, I heard him say that.

14 Q Were you here for all of the testimony?

15 A No, just yesterday morning.

16 Q Did you hear Mr. Anderson testify today -- not

17 Anderson, Anderton?

18 A I'm not sure.

19 Q He was the automotive expert called by

20 Nationwide Insurance Company.

21 A I was here just since after lunch. I don't

22 remember.

23 Q Are you saying that this vehicle was repaired

24 correctly?

25 MR. MYERS: Objection, Your Honor. He wasn't called
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1 for that purpose. This is beyond the scope.

2 THE COURT: Sustained.

3 BY MR. MAYERSON:

4 Q Did you testify that you put the engine back

5 in; is that correct?

6 A Yes, I did.

7 Q You didn't have any problem aside from this one

8 piece that was backwards?

9 A No, that was the only problem I had.

10 Q That was it?

11 A That was it.

12 Q How long does it take you to remove and install

13 an engine?

14 A It depends on the vehicle.

15 Q Aren't there standard times, there is books for

16 that?

17 A There are books that have written times in it,

18 but it doesn't mean it will take that long to put the engine

19 in.

20 Q What is the standard in the written book?

21 A I don't know. I don't know that.

22 Q Isn't that what you do for a living?

23 A I do the work. I don't do the times.

24 Q Isn't it true it took you twice as long to get

25 this engine back in?
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1 A I know it took me around 20 hours. I don't

2 know what the time was.

3 Q Would it be helpful to look at your time

4 records?

5 A That's the only way I would know, yes.

6 MR. MAYERSON: Your Honor, I don't have enough to hand

7 out to everybody. I have my copy.

8 BY MR. MAYERSON:

9 Q You are number 58, right?

10 A That's right.

11 Q That's your employee number on your time clock?

12 A That's correct.

13 Q Can you tell the jury what you are looking at

14 right now?

15 A This is my time sheets that I get when I do the

16 work.

17 Q Isn't it true this was like a four hour job?

18 A No, not at all.

19 Q In hours removal a total of about eight hours,

20 four hours to install?

21 A I don't know what the book time was. I can't

22 do it in that amount of time.

23 Q It took you 23 and a half hours that are

24 documented on there, is that right?

25 A Approximately, yes.
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1 MR. MAYERSON: Thank you. No further questions.

2 CROSS-EXAMINATION

3 BY MR. COHEN:

4 Q Did Nationwide know that it took you 23 hours

5 to put the engine back in?

6 A Not that I know of.

7 Q You never spoke to anybody at Nationwide with

8 regard to this repair did you?

9 A No, I didn't.

10 MR. COHEN: No further questions.

11 MR. HUCKABEE: No questions, Your Honor.

12 THE COURT: Thank you very much, sir. You may step

13 down.

14 MR. MYERS: Defendant, Lindgren, rests, Your Honor.

15 THE COURT: Any rebuttal testimony?

16 MR. MAYERSON: No, Your Honor.

17 THE COURT: Okay. All of the testimony in closed.

18 All of the exhibits are into evidence.

19 MR. HUCKABEE: We would incorporate Mr. Bowen's

20 testimony with respect to K.C. as our only evidence in this

21 case.

22 THE COURT: Incorporate Mr. Bowen's testimony?

23 MR. HUCKABEE: He was called by another party, and I

24 asked him specific questions rather than recall him.

25 THE COURT: Okay. Mr. Bowen, yes, who was the part

943

R. 1640a



1 owner of K.C. Auto Body Shop.

2 MR. HUCKABEE: Yes, Your Honor.

3 THE COURT: That motion is granted. All right.

4 Members of the Jury, we now have heard all of the

5 testimony and received all of the evidence that we're going

6 to have in this particular case. It is now, as I say, 20

7 minutes of 3. I don't know how by coincidence we are

8 finishing just about the time I thought we had to finish.

9 If it wouldn't be for me telling jokes, to me, this

10 job would be pretty hard to handle. Needless to say, we now

11 have time for your charge conference with regard to the

12 charge that I will be giving to you in the morning. And as a

13 result, I will expect you here tomorrow morning at 9:00.

14 And before you come in tomorrow morning, Joe and Nancy

15 will get your lunch order for sandwiches or whatever you get.

16 Make sure that you get that in because at this point I have

17 no idea -- I have an idea how long my charge is going to be

18 but I don't know how long the lawyers' closings are going to

19 be.

20 We might have closing from three or four lawyers or

21 that. But my plan is to get all of that in by noontime so

22 that by the time all of this is completed, you will go right

23 into the deliberation room and deliberate by first having

24 your lunch and then you have the whole afternoon to discuss

25 the case and to arrive at your verdict.
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1 So unless there is anything further, I'm going to bid

2 you people good night; and I thank you very much for all of

3 your patience and your attention thus far. And we expect the

4 same tomorrow. Everyone remain in their seats until the jury

5 is out of the courtroom.

6 (Whereupon, the jury left the courtroom at 2:45 p.m.)

7 THE COURT: Let's substitute this verdict slip for the

8 one that was previously marked as the exhibit and all of you

9 hand the other one back, will you please? Take a close look

10 at this one, and make sure this one is accurate.

11 MR. MYERS: Your Honor, may Mr. Varnes be excused?

12 THE COURT: Oh, yeah. Everyone may be excused.

13 MR. MAYERSON: I think the Court made me correct it

14 was Sherry Berg, I think, the original complaint? It says

15 Sheryl Berg.

16 THE COURT: Now you are really stepping over the line

17 when you are correcting Carmen's work. We have a little bit

18 of a choice here. As you know, I'm anxious to complete this

19 this afternoon. And I know that we will because Angela wants

20 to get home somewhere along the line. And if we are not

21 going to ask the court reporter to put everything on the

22 record, what we will be saying during the charge conference,

23 I would just tell her to sit and relax and we will go into it

24 right away at this particular time.

25 If, on the other hand, if you want everything on to
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1 the record, then I've got to recess for 10 minutes or so and

2 give her an opportunity to rest up a little bit. What is

3 your pleasure?

4 MR. COHEN: Charge conference on the record?

5 THE COURT: Whether you want it on the record or if

6 you don't, then I will recess for 10 minutes.

7 MR. NELSON: Is your idea, Your Honor, that we have

8 the charge conference informally and after the decisions are

9 made --

10 THE COURT: No. No. No. Not that.

11 MR. HUCKABEE: We have no need for it to be on the

12 record, Your Honor.

13 MR. MYERS: I don't believe it needs to be on the

14 record, Your Honor.

15 THE COURT: That's up to you.

16 MR. COHEN: We are fine without it being on the

17 record.

18 MR. MAYERSON: We are also fine with that.

19 THE COURT: All right. Then we will go right into it.

20 At this particular point you just relax until I tell you to

21 put something on the record, which is the jury charge

22 conference that is not on the record. Any exceptions, I want

23 to hear them on the record, now.

24 MR. COHEN: No exceptions.

25 MR. HUCKABEE: None, Your Honor.
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1 MR. MYERS: None, Your Honor.

2 MR. MAYERSON: No, Your Honor.

3 THE COURT: No exceptions then to the draft of the

4 charge in which then will constitute the final and the only

5 changes that will be made was when Mr. Cohen asked about

6 repeating the elements of the particular claim and just a few

7 word changes here and there. Off the record.

8 (Whereupon, the charge conference was held off the

9 record.)

10 THE COURT: Back on the record. Somehow I have a

11 sneaking suspicion that I will hear about this again.

12 MR. MAYERSON: I intend to keep it to a bare minimum.

13 THE COURT: Start over with what you said before.

14 MR. MAYERSON: I may say to the jury --

15 THE COURT: With regard to the Best Claims Manual.

16 MR. MAYERSON: Right. You've heard testimony from Ms.

17 Holben about the best claims Nationwide's claim manual and

18 how Nationwide views policyholder, the claimant, as an

19 adversary. That's it.

20 THE COURT: As you understand, that's at the very crux

21 of my client's case. There is nothing wrong with that.

22 That's limited. I'm not saying it should be limited to that.

23 But what I am saying is what you told me there certainly is

24 nothing wrong with it.

25 MR. MAYERSON: I understand.
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1 THE COURT: Anything else?

2 MR. MAYERSON: I have a question about since you are

3 giving a charge before we do closings that means we have a

4 little more latitude in arguing the law I get the impression.

5 THE COURT: You have a little more -- you may argue

6 the law if you want to waste time in your closing by arguing

7 the law. I mean obviously you are not going to say anything

8 that is going to be different than what I've told them. If

9 you do, I will interrupt you right away as you know I will.

10 Generally speaking, you will make reference to the

11 elements. Of course, you are going to argue the elements.

12 That's not a waste of time.

13 MR. MAYERSON: I think what I have in mind really is

14 just a position of the criminal standard of beyond versus the

15 clear and convincing evidence and preponderance of the

16 evidence.

17 THE COURT: To me that's good stuff. That's what I

18 told you. I always think the burden of proof is an important

19 matter and to have the jury clearly understand what the

20 difference is and the burden of proof and these various

21 claims is very important. I'm going to try to emphasize that

22 myself. I might say some of these things in my charge a

23 second or third time in a different way, if I feel the need

24 to do that. And if I get tired, I might say everything that

25 I said yesterday or this afternoon. I don't know but, yeah,
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1 there is no -- any other concerns by anybody?

2 MR. NELSON: One second, Your Honor.

3 THE COURT: Yes, go ahead.

4 MR. COHEN: Your Honor --

5 THE COURT: Just a second. Just a second.

6 MR. COHEN: There has been an issue in this case with

7 regard to the licensing of Mr. Joffred and appraisers. And I

8 filed our motion in limine with regard to the regulations,

9 the Insurance Department Regulations. I want to make sure

10 that even in spite of your ruling, not even in spite of your

11 ruling, given your ruling we don't have a situation where Mr.

12 Mayerson argues that it was unlawful. Even though it was a

13 violation of the Insurance Department Regulations, that

14 doesn't make it unlawful.

15 THE COURT: He will probably say it is a violation of

16 the Act.

17 MR. COHEN: That may be but under civil conspiracy

18 there is an unlawfulness element, and I don't want the jury

19 thinking because an adjustor wasn't licensed there is a

20 unlawful act that supports conspiracy. Just because it is a

21 violation of department regulations doesn't make it unlawful.

22 MR. NELSON: Most of the regulations also require that

23 there be a pattern of activity before there is a violation of

24 the regulations. There has been no patterns of activity.

25 These regulations are put together so that insurance
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1 companies can be given guidance to business practice as a

2 whole.

3 THE COURT: And in all due respect for your position,

4 I mean you are asking me this now at 3:30 the day before I'm

5 going to charge a jury. You never submitted any kind of

6 instruction with regard to these regulations at all for me to

7 look at let alone do a little bit of research.

8 Now what you are asking me to do is to either include

9 something in my charge with regard to it and/or limit

10 Plaintiffs' counsel as to what he may say with regard to

11 this.

12 MR. COHEN: Only to the extent that he plans on making

13 an argument to the jury that it was unlawful to be

14 unlicensed. I mean our position is still that it doesn't

15 even apply. Even if it does apply, it doesn't make it

16 unlawful.

17 MR. MAYERSON: Your Honor, I don't think it is

18 unlawful to be unlicensed; however, I do think it is unlawful

19 to appraise a vehicle without a license.

20 THE COURT: The question is whether or not you are

21 going to use those terms. You can argue the point that he

22 didn't have a license to do the appraisal but not to

23 emphasize that it is unlawful.

24 MR. MAYERSON: I will try not to emphasize.

25 THE COURT: You are either going to or not. And if
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1 you are going to do it, then we need to get here tomorrow

2 morning at 8:00 and get some briefs and go into the subject

3 which Mr. Nelson and Mr. Cohen are stating to the Court

4 because I never had reason to look at the Act or the

5 regulations except for the purpose of ruling on the limine

6 motion.

7 MR. MAYERSON: This is argument. I was kind of

8 hamstrung during my questioning and it ended in the middle

9 because we hadn't made a decision. Now I'm going to be

10 hamstrung in my argument. It is closing argument.

11 THE COURT: The other thing is this, Mr. Mayerson, I

12 would think that you would also be concerned that you now

13 spent years in this case --

14 MR. MAYERSON: Yes.

15 THE COURT: -- you finally got it to trial --

16 MR. MAYERSON: Yes.

17 THE COURT: -- you have five days of trial. Why would

18 you want to mess it up if you get a verdict because you've

19 said something that could be reversible error?

20 MR. MAYERSON: Yes.

21 THE COURT: There is such a thing as protecting the

22 record. Lawyers don't even know what that means anymore let

23 alone to have that in the back of their minds. You don't

24 protect the record in a criminal case. You protect the

25 record in every case you try. Is it worth the risk?

951

R. 1648a



1 MR. MAYERSON: I don't know what the risk is. I

2 haven't looked at the law.

3 THE COURT: I'm telling you the risk possibly is that

4 Mr. Nelson is correct in what he said it could be a basis for

5 reversible error.

6 MR. MAYERSON: I think this has been decided already.

7 THE COURT: Well, you think so and maybe it is and

8 maybe it is not. You know that's the way lawyers talk today.

9 I don't talk that way. It either is or it ain't. You see

10 what I mean? I don't have to try to protect the record for

11 me. I'm protecting the record for myself as you very well

12 know.

13 But I think that you are -- you would be very risky in

14 doing that. I think you ought to talk to your father and

15 co-counsel there and decide.

16 MR. MAYERSON: I will do that. What I would like to

17 say is that I'm afraid that I'm going to say it anyway --

18 this case is just -- it's, you know, it's in me.

19 THE COURT: You are not going to say it anyway because

20 if you are going to say it anyway, then we are back to 8:00

21 tomorrow morning in the retiring room with memos and with

22 whatever, whatever, whatever. And I would assume Mr. Cohen

23 will also have an instruction in the form of curative

24 instruction. So if you do say it, quote unquote, anyway,

25 that he will have something to hand to me and have the last
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1 word to the jury with regard to maybe reprimanding

2 Plaintiffs' counsel, which would not be to your benefit.

3 MR. HY MAYERSON: Your Honor --

4 THE COURT: Talk among yourselves. I'm tired of

5 talking. Let me know what you are going to do.

6 MR. HY MAYERSON: I just think it has to go both ways.

7 THE COURT: I don't want to talk about it anymore. We

8 have a court reporter here who has worked herself to death

9 this week. She is tired. That's the reason why we did not

10 put the charge conference on the record. You tell me what

11 you intend to do, and then I will tell you what I am going to

12 do.

13 MR. MAYERSON: Your Honor --

14 THE COURT: Just a minute. Yes.

15 MR. MAYERSON: We can live without the word unlawful.

16 THE COURT: What's that?

17 MR. MAYERSON: We can live, and I will not say the

18 word unlawful.

19 THE COURT: Or illegal.

20 MR. MAYERSON: Or illegal.

21 THE COURT: Or in violation of the laws.

22 MR. MAYERSON: Or in violation of the law.

23 THE COURT: Or anything similar to that.

24 MR. MAYERSON: How about reckless?

25 THE COURT: What's that?
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1 MR. MAYERSON: How about reckless?

2 THE COURT: What does reckless have to do with it?

3 MR. MAYERSON: Signing an appraisal to be written by

4 somebody who is unlicensed.

5 MR. COHEN: That's injecting a legal standard that

6 doesn't exist.

7 THE COURT: What, to try reckless disregard? Stay

8 away from it. Don't need that.

9 MR. MAYERSON: I don't want to be overly --

10 THE COURT: You don't have to be overly -- you have a

11 jury that's been very attentive here, has listened to all of

12 this and this is what you've been asking for. This is why

13 you have worked so hard. Don't throw it down the drain.

14 MR. MAYERSON: Yes, sir.

15 THE COURT: That's not going to be the critical issue

16 anyway. You know what the critical issue is going to be, who

17 this jury is going to believe and who they like. Hopefully

18 it's not lawyers. It will be the witnesses who they think

19 was truthful in this case, what's fair in this case, and they

20 will come up with a just result.

21 They always do in these courtrooms. Lawyers think

22 that these cases turn on technicalities and words. They

23 really don't. All right. So as a result now, Mr. Cohen, you

24 are satisfied?

25 MR. COHEN: Yes.
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1 THE COURT: As a result, there is no need for a

2 conference at 8:00.

3 MR. NELSON: That's fine, Your Honor.

4 THE COURT: No memos or anything else. See you all

5 tomorrow morning at 9:00. And, Angela, it is now 25 minutes

6 of 4, get home and have a happy birthday.

7 MR. HY MAYERSON: Your Honor, before everybody leaves

8 the door, may Ben say violation of the Appraisers Act?

9 THE COURT: No.

10 MR. HY MAYERSON: Okay. That's all I wanted to know.

11 THE COURT: Anything similar to that. I'm not saying

12 that that's what the law says; but if there is an

13 understanding with regard to it, then we don't have to get

14 briefs and everything else in the morning and for this court

15 to make a determination.

16 (Whereupon, the Court adjourned at 3:30 p.m. until

17 Friday, December 17, 2004, at 9:00 a.m.)

18

19

20

21

22

23

24

25
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1 (Reading, Pennsylvania, Friday, December 17, 2004, at 9:00

2 a.m.)

3 THE COURT: When it comes to the closings we will do

4 it the same way as we've been doing it, and you will go first

5 and then since Mr. Myers will do his truncated two minutes.

6 MR. HUCKABEE: I decided it might be important for me

7 to say something to the jury, and I would like three minutes.

8 THE COURT: We will do at the time the same order as

9 we have been doing it. You are first. You are second. You

10 are third, and then you are the closing.

11 MR. HY MAYERSON: Your Honor, in relation to your

12 advising that we can't use the word unlawful --

13 THE COURT: I did not advise anything. I did not

14 advise anything. I helped get an understanding together, if

15 that's what you mean, and the stipulation together of

16 counsel; and there has been a stipulation of counsel. And

17 I'm not about to revisit any of the issues that I did

18 yesterday.

19 We barely have time for jury deliberation, and I told

20 you where I was going to be at 9:00 this morning. So that's

21 it.

22 MR. COHEN: Your Honor --

23 THE COURT: I told you yesterday if you wanted to

24 argue that issue, everyone would be here at 8:00; and then we

25 would spend from 8 to 9 to look into the matter.
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1 MR. HY MAYERSON: I understand. Just for the record,

2 Your Honor -- never mind.

3 THE COURT: Do anything you want.

4 MR. COHEN: I've handed Mr. Stanziola a copy of

5 Nationwide's curative instructions.

6 THE COURT: No you hold the curative instructions.

7 If it becomes necessary, then you will hand it to me; and I

8 will deal with it at that time. One step at a time. That's

9 what the judge does. One step at a time. All right.

10 Otherwise, ready to go?

11 Which, incidentally, just like the night before,

12 another stipulation which we thought that we had and then Mr.

13 Cohen says, Your Honor, may I have overnight to think about

14 it and discuss it with my clients and my immediate answer

15 was, what, sir?

16 MR. COHEN: Yes.

17 THE COURT: That's what I would have said to you too,

18 yes; and I did say that yesterday if you want to think it

19 over -- as a matter of fact, I think I said that at that

20 point if you do, then we ought to be here at 8:00. That's

21 all.

22 MR. HY MAYERSON: Just want to know if it applies to

23 one or two matters.

24 THE COURT: I'm not getting into it. The case is

25 closed. The charge is completed. We've had our charge
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1 conference all in the afternoon. I've got to get this in by

2 12:00 because at 1:30 I'm taking a plea in that death penalty

3 case so I don't have to do that other case while the jury is

4 out. I will be doing something else.

5 You lawyers think that we are just here any time.

6 You ring the bell. The monkey comes out of the box. I'm not

7 always in the box. Now you've got me all stirred up. Let's

8 go.

9 If you want to use the podium, if you don't use it,

10 then you give the argument basically from where you are

11 standing. I like you to not be on top of the jury. If you

12 use any of the exhibits, put them right back so that Angela

13 doesn't have to worry about submitting them again as to what

14 goes out with the jury and what does not.

15 (Whereupon, the jury entered the courtroom at 9:10

16 a.m.)

17 THE COURT: Good morning, Members of the Jury. As I

18 kidded you a little bit about not asking me whether you want

19 to take notes or not, I didn't leave it up to you. Taking

20 notes in a civil case is within the discretion of a judge in

21 any case that's going to last more than three days.

22 In this case, as you know, I thought it was better

23 that you not do that because, quite frankly, I thought it

24 would take all of your power to just concentrate on all of

25 the details and all of the facts.
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1 However, what I'm going to do now again which I

2 indicated that I would do is give you a copy of the verdict

3 slip in advance, in advance to the closing arguments; but

4 generally what I do is I give them out a little halfway

5 through my closing for a certain purpose.

6 I want to give them out to you now but ask you not to

7 read them. Turn them over on your lap, and this way you will

8 have an opportunity that if you do want to write some notes,

9 any kind of notes, write them on the back of this. This will

10 be yours for your grocery list or whatever, but don't turn

11 them over until I ask you to.

12 And then I will explain to you what we will be doing

13 with them at that point so those are the signals. And the

14 original will be in the envelope for the jury foreperson to

15 write the verdict. All right.

16 Members of the Jury, now that all of the evidence has

17 been presented and the attorneys soon will be giving you

18 their closing arguments it becomes my responsibility as the

19 trial judge to instruct you with regard to the law which you

20 will apply to the facts as you find the facts from the

21 evidence in this case.

22 In doing so I am going to be reading from a written

23 charge as all judges do to make absolutely certain that what

24 I am about to tell you over the next 40 minutes or so is in

25 strict accordance with the law. There are some people, even
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2 and say anything I want and go home. That's not true. The

3 laws that I am going to be giving to you, as you know, is

4 written by the Pennsylvania State Legislature and interpreted

5 from time to time by the Appellate Courts of Pennsylvania.

6 I tell you that I will be reading because there is a

7 real tendency on the part of everyone maybe to doze off, as I

8 do, as I told you before on a Sunday morning whenever I see

9 the pastor doing too much reading. But I beg of you to keep

10 attentive throughout the instructions because I guarantee you

11 that everything that I'm about to tell you you will have some

12 use for when you deliberate on your verdict at the end of the

13 morning or throughout the afternoon.

14 Now first of all, let me tell you that you should

15 keep in mind that sympathy for or against, prejudice for or

16 against any of the parties must not play no part in your

17 deliberations. And when we say sympathy, we all know what we

18 mean by sympathy; but when we say prejudice in the law, we

19 are not referring to racial prejudice or anything like that.

20 What we are referring to is people who have a bias on

21 something, people who come into a courtroom, jurors, judges,

22 or anyone else who have their own slant on things. You

23 should set that aside. Set aside those biases, any opinions

24 you may have had, or prejudices, or any sympathy that you may

25 have had for or against any of the parties and concentrate
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2 to you.

3 Now before I get into the substantive law, as we

4 lawyers call it, I want to first review with you the

5 procedural law that applies in all civil trials and not just

6 those involving claims for fraud, Unfair Trade Practices, and

7 conspiracy, from which there is a claim, as you know, by the

8 Plaintiffs for compensatory damages.

9 First of all, you should understand that the answer

10 to each of these questions of fact, which you will have to

11 decide involving fraud, Unfair Trade Practices, and civil

12 conspiracy and damages, that these are all questions for you

13 to decide and not for me, the Judge, in this particular case.

14 And when I say that they are not for the Judge to

15 decide, I think I said that to you but I will say it again.

16 There will be some other matters after you have returned your

17 verdict that the Court will have to decide at a later time

18 which are not jury questions relative to consideration which

19 is the claim that has been made by Nationwide Insurance

20 Company against Lindgren and against K.C.

21 You don't have to deal with that. That's a judge's

22 question. And there are other things that the Court will

23 have to deal with, what are for the Judge and not for a jury.

24 Also you should keep in mind that after arriving at the

25 answers to these questions you should be guided solely again
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3 speculation, any conjecture, or any guessing on your part, or

4 any theory on your part that you may have come up with

5 throughout this case and saying, well, why didn't they do

6 that or that and you have a better theory and maybe it is a

7 better theory but you set that aside because nine chances out

8 of ten that these other things that you have in mind have

9 been dealt with throughout the case by the Court and by the

10 attorneys.

11 Concentrate on the theories in this case presented by

12 the lawyers. The case has been very well presented by all of

13 the parties in this case. And that's how you arrive at your

14 decision. Also make certain that whatever you decide it is

15 well grounded on the evidence that was presented to you here

16 in this courtroom this week. I think I made a point of that

17 throughout the case.

18 Now, procedural matters. Direct and circumstantial

19 evidence. Now the evidence in this case, as in practically

20 all cases, is of two types. The one type is direct evidence,

21 which as you might imagine, directly proves one of the issues

22 or questions that you, the jurors, are being asked to decide

23 in this case. And those questions are on the other side of

24 that sheet, which we will deal with a little bit later on.

25 Now the other type is circumstantial evidence, which
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3 those questions. In other words, circumstantial evidence is

4 testimony and exhibits that have been admitted into evidence

5 from which you, as jurors, can reasonably and logically infer

6 that because that one thing that has been proven by the

7 circumstantial evidence is true, that something else is also

8 true.

9 Whether or not the reasonable inferences that can be

10 drawn from what we call circumstantial evidence actually and

11 reasonably tend to prove one of the issues of this case like

12 direct evidence certainly does depends upon your applying

13 your own good common sense, logic, and knowledge of human

14 nature to that circumstantial evidence.

15 Now opinion witnesses -- and I know I have said this

16 to you before, but I will say it to you again, is ordinarily,

17 as you know, witnesses are not permitted to express an

18 opinion in giving their testimony. There are some exceptions

19 to that. But basically that's the law.

20 The fact witness, as I like to call them, can testify

21 only as to what he or she actually did or observed in this

22 particular case. However, in all civil cases the law

23 requires the parties to present evidence in the form of

24 testimony from individuals who are more familiar with the

25 subject matter under consideration than we as lay people are.
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4 however, to call them opinion witnesses. And the reason that

5 I call them that is because I want to impress upon you, the

6 jurors, that it is for you to decide, and you only, you to

7 decide how expert these witnesses really are on the

8 particular matter or matters for which they were brought into

9 court and asked to give their opinion.

10 And that, again, is why, you know, I insist on right

11 up front with every opinion witness, every expert witness,

12 tell me what opinions you were asked to render so we know

13 what to key in on rather than to sit around and listen to an

14 hour of testimony and I still don't know what the opinions

15 are asked of this witness. I think they were very clear in

16 this case.

17 So what is important to remember is that individuals

18 such as Donald Phillips and William Anderton are not experts

19 just because the witness or the lawyer who presents the

20 witness says that they are experts. In determining the

21 importance to be given to the opinion testimony you should

22 consider the witnesses qualifications and the reasons which

23 those witnesses gave their opinions.

24 In general, it can be said that opinion testimony has

25 value only if the jury accepts the underlying data upon which
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3 accept or reject testimony given by an opinion witness in the
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4 same way that you accept or reject testimony given by any

5 fact witness in the case.

6 Now credibility of witnesses, generally the fact

7 witness or opinion witness, it is your duty as jurors to

8 recall and to consider all of the evidence and to give every

9 part of that evidence such weight and credibility as you

10 think that it is entitled.

11 The credibility of all witnesses is a matter,

12 obviously, only for the jury to decide. It is the sole

13 province of the juror to appraise the evidence and to either

14 accept or reject the evidence offered by each witness. The

15 jury is free to accept all, part, or none of the testimony or

16 evidence submitted by a particular witness, even if it's

17 uncontradicted.

18 However, where there is a conflict in the evidence,

19 it is your duty to reconcile that conflict, if you can.

20 Where the conflict cannot be reconciled, it is your duty to

21 determine what the truth is, origin, as I like to say, to

22 determine what the facts are from the evidence.

23 Many lawyers, many judges, many people, misuse the

24 term facts. In my opinion they get up in the beginning of

25 the case and say I'm going to tell you what the facts are.
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5 law as the Court gives it to you.

6 Now it is possible, of course, that a witness intends

7 and desires to tell the truth yet through a false memory or

8 false observation now finds out he or she is mistaken. If

9 you decide, however, that a witness has deliberately

10 falsified his or her testimony on a significant point, you

11 should take this into consideration in deciding whether or

12 not to believe the rest of the witnesses testimony; and you

13 may refuse to believe it, if you find that the witness

14 deliberately falsified a part of his or her testimony,

15 although you are not required to do so.

16 I have all of the discretion in the world when it

17 comes to the credibility of the witness, and that's only a

18 matter for you to decide, never to be reviewed by a judge.

19 Now in passing upon the credibility of either a fact witness

20 or an opinion witness in addition to what I have already told

21 you about opinion witnesses and their testimony you should

22 consider the accuracy of the witnesses memory and

23 observation. You should consider the witnesses appearance

24 and demeanor while on the witness stand.

25 And one thing that you were not bored with in this
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5 and any explanations for such contradictions. And, of

6 course, where that was basically in this case but could have

7 been other places as well is were there contradictions at the

8 time that depositions were taken for discovery purposes, etc.

9 And that's the only purpose for which those questions

10 were asked to determine whether or not there were prior

11 contradictions and whether there was any explanation for the

12 contradictions to determine just the credibility of the

13 witness, not the underlying facts of the case.

14 Now the witnesses interest in the outcome, that you

15 should consider as well in determining credibility and the

16 probability or the improbability of the story that the

17 witness has to tell. And with all of these things in mind,

18 you should apply your own good, again, common sense in

19 determining which of the witnesses, fact or opinion, are more

20 worthy of belief.

21 Now in all litigation we have to be concerned about

22 the burden of proof. And as I say to every jury in every

23 case that I ever tried when I'm trying a nonjury matter,

24 which we call bench trials, where there is no jury to help

25 me, where I have to decide the credibility as well and the
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3 different in different cases. In all litigation the burden

4 of proof, however, as to each issue of fact material to the
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6 you to believe or disbelieve that particular issue of fact.

7 In this case, the plaintiffs, Dan Berg and Sherry

8 Berg, have the burden of proving their civil conspiracy claim

9 against Nationwide and Lindgren by a fair preponderance of

10 the credible evidence. Fair preponderance of the credible

11 evidence with regard to civil conspiracy claim -- I didn't

12 see anybody write that down. That's important.

13 Fair preponderance of the credible evidence with

14 regard to the civil conspiracy claim. Now what do we mean in

15 the law when we say by a fair preponderance of the credible

16 evidence? Fair preponderance of the credible evidence is not

17 determined by counting the witnesses on each side and

18 comparing the number that you come up with but rather it is

19 determined by taking the testimony that you regarded as

20 truthful and accurate and decide which side has presented to

21 you the preponderance of the evidence, of such credible

22 evidence.

23 Preponderance of the credible evidence is ordinarily

24 defined as evidence which you think is more worthy of belief

25 than that offered in opposition to that particular position
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2 Trade Practices claim the burden of proof with regard to the

3 plaintiffs fraud and Unfair Trade Practices claim is somewhat

4 different. Instead of having the burden to prove these

5 claims by a fair preponderance of the credible evidence as
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6 they do with their civil conspiracy claim, the plaintiffs

7 have the burden of proving each and every element of their

8 claim for fraud and the elements underlying their Unfair

9 Trade Practices claim by clear and convincing evidence.

10 Now what do we mean in the law when we say by clear

11 and convincing evidence? And, again, if you would be with me

12 this afternoon when I will be in a criminal matter, I would

13 be telling the jury beyond a reasonable doubt. Just to

14 emphasize, there are different burdens in different types of

15 cases. But here with regard to the fraud and the Unfair

16 Trade Practices claim, it is by clear and convincing

17 evidence.

18 For evidence to be clear and convincing the witnesses

19 must be found credible. The facts to which they testify must

20 be distinctly remembered and the testimony must be so clear,

21 direct weighty and convincing that you can reach a clear

22 conviction without hesitancy of the truth of the precise

23 facts in issue. Although this is obviously a significant

24 burden, it is also true that the evidence need not be

25 uncontradicted as long as it leads you to a clear conviction
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1 of its truth. And that's all I will say at this point with

2 regard to burden of proof. If you have difficultly with

3 those definitions at a later time, you can come back and ask

4 for further instructions.

5 Now the function, again, of the jury is the finder of

6 the facts. Let me say that during the taking of testimony
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7 that I may have called your attention to certain evidence

8 which the Court believed that you may want to consider or

9 that wasn't all that clear to me at the time that it was

10 presented now that should not be any big deal for anybody

11 because you know judges as well as the lawyers they are

12 asking questions, they are writing at the same time, they are

13 thinking about what the next question ought to be or what it

14 is not, and we are doing a lot of things and sometimes we

15 miss a lot of the testimony.

16 And that's one of the reasons why I still have some

17 real question in my mind to the arrangement of jurors taking

18 notes. You are the only ones sitting there listening to it

19 at all. You are not distracted by anything. It is like I

20 tell lawyers in the beginning of the case, don't ask me may I

21 approach the witness.

22 The only thing you do when you do that is you

23 interrupt my taking of notes, and I have to look up and say

24 of course you may approach the witness. But some of these

25 people graduated from Delaware Law School where they had an
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2 do. That's what I mean. You get distracted by a lot of

3 different things. The fact that I may have commented on

4 something or asked the question again for no purpose other

5 than the fact that I didn't think it was all that clear or I

6 didn't think that it was all that clear to you.
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7 Let me assure you that I have not nor would I attempt

8 to indicate to you any opinion concerning the evidence

9 because, quite frankly, I have no opinion with regard to the

10 evidence in this case. And the reason I have no opinion is,

11 quite frankly, you know why. It's your job and not my job.

12 Moreover, let me say in commenting upon the evidence

13 I am certain that the lawyers in their opening statements and

14 soon in their closing statements will continue to endeavor to

15 avoid to make any misstatements relative to the evidence.

16 And if you think that they have made misstatements relative

17 to the evidence or they are asking you to infer something

18 that is not well grounded in the evidence, that's for you to

19 decide and certainly not their opinion and certainly not

20 mine.

21 Sure you will listen to the arguments. The arguments

22 perhaps are the most important part of the case to put it

23 together, but you understand that it's your recollection of

24 the evidence that counts and not ours.

25 Now the last procedural matter for you to understand
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1 is that you must accept now the substantive law governing

2 this case from me, the Judge. And I told you before the

3 substantive law comes from the Legislature, the Pennsylvania

4 State Legislature. You may not disregard what I tell you the

5 law of Pennsylvania is whether or not what I tell you

6 concerning the law seems unreasonable or to complicate it or

7 whether you like it or not.
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8 There is a lot of laws that I see that I have to

9 apply and I do apply, because that's my responsibility, that

10 I don't particularly like that if I were in the Legislature

11 it would be different or if I was in the Appellate Court it

12 might be different but here we accept the law as it is

13 written. And it's my function to give it to you as it is

14 written.

15 Now, Members of the Jury, as you know I have given

16 you those verdict slips. At this point I will ask you to

17 turn them over, and I will ask you to read them. Take your

18 time in reading it because I think once you get through it

19 you will have a better understanding of the balance of the

20 charge with regard to the substantive law and understand the

21 questions, the issues of fact, that you are being asked to

22 determine. The original will be placed in the hands of the

23 foreperson of the jury, and that will be filled out and

24 completed when you return your verdict.

25
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1 Okay. If you are finished and you want to turn them

2 back over again and make some notes on the back, we will

3 start off with fraud. This is fraud -- the fraud claim as to

4 Defendant's, Nationwide Insurance Company and/or Lindgren

5 Chrysler-Plymouth, Inc. The law says that a person who makes

6 a fraudulent misrepresentation of a material fact to another

7 is responsible for all of the harm resulting from that other
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8 persons reliance on the fraudulent misrepresentation.

9 In order for the parties in the position of Mr. and

10 Mrs. Berg to recover for fraud against Nationwide and/or

11 Lindgren, they must prove by clear and convincing evidence

12 the following elements of the claim.

13 The first element is that Nationwide and/or Lindgren

14 made a misrepresentation to the Bergs. The second is that

15 this misrepresentation was fraudulent. The third element is

16 that the misrepresentation was of a material fact, and the

17 fourth, that Nationwide and/or Lindgren intended that Mr. and

18 Mrs. Berg rely on that fraudulent misrepresentation, and,

19 five, that Mr. and Mrs. Berg did justifiably rely on that

20 fraudulent misrepresentation, and that Mr. and Mrs. Berg's

21 reliance on that representation was a factual cause of the

22 harm allegedly suffered by them.

23 Now let's go to the first element, misrepresentation.

24 A misrepresentation is any certification by words or conduct

25 which is not in accordance with the facts. Fraudulent -- a
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1 misrepresentation is fraudulent when the person making the

2 misrepresentation knows that it is untrue or does not believe

3 it is true or is indifferent as to whether it is true or by

4 reason of special circumstances has a duty to know whether it

5 is true.

6 As to the element of materiality, a fact is material

7 if it is one which would be of importance to a reasonable

8 person in determining a choice of action. A material fact
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9 needs not be the sole or even a substantial factor in

10 inducing or influencing a reasonable person's decision. A

11 fact is material if the maker of the misrepresentation knows

12 that the person to whom it is made is likely to regard it as

13 important even though a reasonable person would not regard it

14 as important.

15 And then with regard to reliance and justifiable

16 reliance the law says that reliance means that a person would

17 not have acted or failed to act as he or she did unless he or

18 she considered the misrepresentation to be true.

19 Now the second claim of Unfair Trade Practices, and

20 this is as against the Defendants, Nationwide Insurance

21 Company and/or Lindgren Chrysler-Plymouth, Inc., the general

22 purpose of the Unfair Trade Practices and Consumer Protection

23 Act is to protect the public from fraud and unfair or

24 deceptive business practices.

25 This act provides that it shall be unlawful for any

974

1 person, be it a natural person or a corporation, to use any

2 unfair or deceptive act or practices in the conduct of any

3 trade or commercial transaction. Now as you know Mr. and

4 Mrs. Berg claim that Nationwide and/or Lindgren violated the

5 statute by engaging in fraudulent or deceptive conduct that

6 created a likelihood of confusion or misunderstanding.

7 It is your responsibility to determine whether or not

8 Nationwide and/or Lindgren engaged in any unfair or deceptive
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9 act or practice. You must determine after carefully

10 considering all of the evidence whether or not the conduct of

11 Nationwide and/or Lindgren or Mr. and Mrs. Berg constituted

12 an unfair or deceptive business practice that created a

13 likelihood of confusion or misunderstanding.

14 Now in order for the trade practices law to apply

15 Nationwide and/or Lindgren must have engaged in some action

16 that violates the statute. The statute does not apply,

17 however, if Nationwide and/or Lindgren simply failed to

18 perform an action that they were otherwise obligated to

19 perform.

20 In addition, Mr. and Mrs. Berg must also prove the

21 elements of common law fraud, as I have given to you a few

22 minutes ago, by clear and convincing evidence in order to

23 prevail on this claim. Since those elements of fraud are

24 also the elements that must be proven with regard to Unfair

25 Trade Practices, I will repeat them to you.
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1 Those elements again, number 1, that Nationwide

2 and/or Lindgren made a misrepresentation to Mr. and Mrs.

3 Berg. Number 2, that this misrepresentation was fraudulent.

4 Number 3, that this misrepresentation was of a material fact.

5 Number 4, that Nationwide and/or Lindgren intended that Mr.

6 and Mrs. Berg rely on that fraudulent misrepresentation.

7 Number 5, that Mr. and Mrs. Berg did justifiably rely on that

8 fraudulent misrepresentation and the 6th and last element at

9 least of the fraud is that Mr. and Mrs. Berg's reliance on
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10 that misrepresentation was a factual cause of the harm

11 suffered by them.

12 Now what does the law mean by the term factual cause?

13 When we say in the last element that Mr. and Mrs. Berg's

14 reliance on that misrepresentation was a factual cause of the

15 harm allegedly suffered, under Pennsylvania law a Defendant

16 is legally liable for losses suffered by another, here, the

17 plaintiffs, if its conduct brought about the harm.

18 Now that does not mean that the plaintiffs are

19 required in their lawsuit to establish that the plaintiffs

20 here fraudulent conduct was the sole cause but also that -- I

21 am sorry, but only that its fraudulent conduct was a factual

22 cause in bringing about the plaintiffs harm. So as you can

23 see, you can look at that and say, well, if that isn't a lot

24 of legal googely goop I don't know what is. But obviously it

25 is a term that has legal significance. When it says it need
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1 not be the sole cause but it must be a factual cause, simply

2 put, a person's fraudulent conduct is a factual cause in

3 bringing about harm to another if that conduct was an actual

4 or a real factor in bringing about the losses complained of.

5 However, such fraudulent conduct cannot be a factual

6 cause in bringing about the harm to another if that

7 fraudulent conduct turns out to have no real connection or

8 perhaps only an insignificant connection with bringing about

9 the alleged losses.
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10 Now the third and last claim, civil conspiracy, as to

11 the Defendants, Nationwide Insurance Company and Lindgren

12 Chrysler-Plymouth. As you know, Mr. and Mrs. Berg are also

13 asserting a claim of civil conspiracy against both Nationwide

14 and Lindgren. In order for these Defendants to be found

15 liable for civil conspiracy you must find that Mr. and Mrs.

16 Berg have proven each of the following elements by a fair

17 preponderance of the credible evidence.

18 Those elements are: number 1, that Nationwide and

19 Lindgren acted with a common purpose to do an unlawful act or

20 to do a lawful act through unlawful means or for an unlawful

21 purpose; second element, that Nationwide and Lindgren acted

22 with malice or intent to injury; the third, that Nationwide

23 and Lindgren were without justification for their unlawful

24 intent and/or malice; number 4, that an overt act was done by

25 either Nationwide or Lindgren in the pursuance of their
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1 common purpose; and, 5, that actual damages were sustained by

2 Mr. and Mrs. Berg as a result of the civil conspiracy.

3 Now the last matter before I turn the courtroom over

4 to the lawyers for their closings and then after they make

5 their closing arguments then I will give you the conclusion

6 of the charge as to how you go about appointing a foreman and

7 deliberating, etc., but the last matter with the law also you

8 should understand is the law of damages.

9 Now the mere fact that this lawsuit has been filed,

10 and the fact that the case was actually tried here in court
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11 does not mean that Mr. and Mrs. Berg are automatically

12 entitled to recover money damages. Moreover, you are not

13 required to award money damages simply because the Court is

14 instructing you upon the law of money damages. Rather you

15 should apply these instructions on damages only in the event

16 that you find that Mr. and Mrs. Berg are entitled to a

17 verdict.

18 You should also keep in mind that money damages are

19 intended to compensate a person for actual losses and are not

20 intended as a windfall. Now if you find that Mr. and Mrs.

21 Berg are entitled to recover damages, they are entitled to be

22 fairly and adequately compensated for the actual out of

23 pocket monetary losses which they incurred, those losses as

24 alleged by Mr. and Mrs. Berg are as follows:

25 Number 1, lease payments for the Jeep Grand Cherokee,
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1 $10,780, the amount of the claim. The second item of

2 compensatory damages which they ask for is one half of the

3 down payment for the Jeep Grand Cherokee, which amount is

4 $1100. The third is six months of insurance premiums for the

5 Jeep Grand Cherokee of $354 and for a grand total of $12,234.

6 Now, Members of the Jury, as I said at this point do

7 you want to recess at this point or should we just go right

8 into the closings? Are you comfortable? All right. I have

9 somewhat of an idea how long the closings are going to last;

10 but if anyone has to ask for a recess, you just give me the
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11 high sign, throw something over here, hopefully not in the

12 middle of their arguments.

13 Let me explain to you in Pennsylvania closing

14 statements by the lawyers you only get one shot at it.

15 There is no such thing as rebuttal, go back and forth and

16 back and forth. And the one who has the last point to make,

17 the last statement is the one who has the burden of proof and

18 obviously that's the plaintiffs in the case so Mr. Mayerson

19 will be the last. So we will start off with the first

20 closing argument by Mr. Cohen.

21 MR. COHEN: Thank you, Your Honor. Good morning,

22 ladies and gentlemen. Again, on behalf of myself, and my

23 client, Nationwide Mutual Insurance Company, I would like to

24 thank you for sitting through the last five days of this

25 trial.

979

1 In Mr. Mayerson's opening on Monday he told you that

2 the Bergs had a right to expect fair treatment from

3 Nationwide; that the Bergs had been Nationwide insureds for a

4 long time and had every right to be treated as a fair -- to

5 be treated fairly and impartially and as any other

6 policyholder would; that the Bergs had a right for Nationwide

7 to stand behind them and to honor their guarantees under the

8 blue ribbon repair program.

9 Mr. Mayerson was right on every single one of those

10 claims. The Bergs had that right, and they got it. And I

11 submit to you that the evidence in this case has established
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12 conclusively that Nationwide did everything it possibly could

13 have done under the terms of their contract to try and make

14 this a more tolerable situation for the Bergs.

15 We will go through the evidence in a little bit and

16 go through the time line, but suffice it to say as soon as

17 Nationwide found out that they could do something and that

18 Mr. Mayerson wasn't stopping Nationwide from doing anything

19 Nationwide took action. And at the end of the day Nationwide

20 paid the full amount of the repairs. Nationwide paid the

21 full contractual obligation for the rental car, and

22 Nationwide bought the car at the end of the day for $18,000.

23 Nationwide doesn't dispute that this car is not

24 repaired properly. Nationwide admits this car is not

25 repaired properly. We have presented an expert, Mr.
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1 Anderton, to testify to this car was not repaired properly.

2 Lindgren made a dispute that the car was repaired properly.

3 What we do dispute is that Nationwide did anything wrong in

4 the handling of this claim; that either the estimate was

5 improper when initially written; whether or not the vehicle

6 was or was not a total loss and you have heard evidence on

7 that -- we will take about that -- whether or not when the

8 vehicle came back from Lindgren it was repairable; and

9 whether or not that, in fact, was communicated to Nationwide;

10 whether or not when the vehicle was ultimately repaired, even

11 though it may have been repaired improperly, whether or not
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12 it was still safe to drive; whether or not the Bergs put a

13 significant amount of mileage on the vehicle.

14 These are all issues that we have to talk about, and

15 these are all issues that I submit to you have been proven

16 conclusively during the course of this trial in Nationwide's

17 favor.

18 Now in my opening argument and my opening statement

19 on Monday I told you that Mr. Mayerson had a whole bunch of

20 evidence to present to you during the course of this trial,

21 testimony and documents but that at the end of the day it

22 wouldn't add up to a whole lot, a lot of accusations, a lot

23 of conspiracy theories, a lot of intimations and insinuations

24 and innuendos and finger pointing but at the end of the day

25 it just doesn't add up.
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1 We've seen a lot of exhibits and a lot of testimony

2 but very little true evidence, I submit to you, none against

3 Nationwide that Nationwide did anything wrong and certainly

4 that Nationwide did not commit fraud; that Nationwide was not

5 engaged in an improper civil conspiracy with Lindgren; and

6 that Nationwide did not violate the Unfair Trade Practices

7 Act, which also involves an allegation of fraud.

8 Now we will talk about those cause of actions again

9 the burden of proofs a little bit later. This is not a

10 breach of contract case. This is not an action where the

11 plaintiffs are alleging that Nationwide didn't pay enough

12 under the policy or that Nationwide didn't perform under the
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13 policy. This is a fraud action, a civil conspiracy action,

14 and an Unfair Trade Practices. That's important to keep that

15 in mind.

16 Let's talk about the evidence. Let's talk about the

17 story. What happened? As I told you on Monday Sharon Berg

18 is involved in an accident September 6th, 1996, excuse me.

19 She calls up her Nationwide agent, Lee Cappel. They talk

20 about Lindgren, a shop that the Bergs had been to before, the

21 shop they had a good experience with. They had some damage

22 from an accident with a deer. No complaints. No problems

23 with Nationwide. It is also a blue ribbon shop. You've

24 heard plenty of evidence during the course of this trial as

25 to what the blue ribbon program is. The blue ribbon program

982

1 is not a bad thing. The blue ribbon program is meant to be a

2 good thing. It's meant to benefit policyholders. It is

3 meant to get claims paid faster, better shops, more

4 efficiently to take the hassle essentially out of the whole

5 insurance process.

6 Nobody said it is a perfect program. Nobody says it

7 doesn't have some flaws, but it works and it's good for the

8 customer. And Lindgren was a blue ribbon shop. The

9 plaintiffs take their car to Lindgren and Doug Joffred who

10 you have heard Mr. Joffred testified he looked at the car,

11 did an estimate, calculated the cost of repairs for this

12 vehicle would approximately be a little over $12,000.
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13 There was also a question in Mr. Joffred's mind.

14 Nobody was disputing that there was a potential total loss

15 indication. You've heard various testimony about what total

16 lossing is. You've heard testimony that total lossing is an

17 economic decision that insurance companies make.

18 Sometimes it just doesn't make sense to fix a car.

19 If you have a $20,000 car and it's going to cost you $17,000

20 to fix it, you are not going to fix it. You are going to

21 total it. By the same token, if you have a $20,000 car and

22 it costs $2,000 to fix it, you are not going to total it.

23 You are going to repair it. It is simple economics. Nobody

24 expects you to total a car every time there is some repairs.

25 Now Mr. Mayerson is going to argue that this vehicle
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1 was a structural total loss, this vehicle could not be

2 repaired properly. Well, you have heard the evidence. You

3 heard Mr. Joffred say that this car was repairable. He was

4 at Lindgren. He was the one who told Nationwide this car was

5 repairable. You heard Mr. Wert, the ex-employee of Lindgren.

6 He said the car was repairable. He never said it wasn't

7 repairable. You heard our expert, Mr. Anderton, very well

8 respected credentials expert in the area of automotive

9 collision repair testify this car was repairable. This car

10 was not a total loss.

11 So Mr. Joffred and Mr. Witmer discussed the matter,

12 and they decide let's see if we can get this frame

13 straightened out we will send it to K.C. They can straighten
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14 the frame, and it comes back we will fix it. And if not,

15 then we will total it. Sounds reasonable. So the car goes

16 out to K.C. in October of '96, comes back. Mr. Joffred

17 testifies the car is now repairable, notifies Nationwide

18 everything is great. They've got their estimate. Nationwide

19 is going to pay it. They start on the repair.

20 At that point Nationwide doesn't hear anything from

21 Lindgren. They assume that the shop is fixing the car. Now

22 you've heard testimony about what is going on at Lindgren.

23 Mr. Wert testified about parts in the dumpster and the engine

24 not fitting, it taking 23 hours to put the engine in.

25 Nationwide doesn't know anything about that. Who do you
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1 think lost out on that deal if new parts were paid by

2 Nationwide and they were put in the dumpster? Nationwide

3 paid for those parts. Nationwide is the one who lost the

4 money on that.

5 Now, yes, there are random independent inspectors who

6 go into these shops. Sometimes they are in there; sometimes

7 they are not. Some testimony is they are in and out all of

8 the time. Some testimony is they are in randomly. There has

9 been no testimony that there was random inspections done of

10 the Berg vehicle. There was some testimony by Mr. Wert he

11 recalls somebody, he believes it was a Nationwide adjustor

12 reinspector, who was in there and he believes that he was

13 unhappy that the Berg vehicle was taking so long to get
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14 fixed.

15 Now Mr. Wert testified to that. That's consistent.

16 I mean you would expect the Nationwide adjustor to be unhappy

17 that the Berg vehicle is taking so long. Mr. Wert didn't say

18 anything else about it, the Nationwide adjustor scheming with

19 Lindgren to try and cheat Mr. Berg or Mrs. Berg and/or in

20 some way they were trying to put bad parts on the car or

21 trying to get Lindgren to do this job shotty. There was no

22 testimony about that. The only testimony was that who he

23 believed to be a Nationwide adjustor was unhappy that the

24 repair was taking so long.

25 So finally the car gets repaired; and it's returned
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1 to the Bergs on December 30th or 31st, whatever the testimony

2 was. They picked it up and brought it back a couple of days

3 later. There is a problem with the steering. Lindgren does

4 whatever they do. The Bergs bring it back a couple of days

5 later, maybe the next month, complaining of another problem.

6 Fair enough. I mean this happens. I mean I've had problems

7 with repairs to my car. I've had to bring them back a number

8 of times.

9 The thing is that they never contacted Nationwide to

10 tell them. That was the Bergs' choice. The Bergs could have

11 called Nationwide, or they didn't have to call Nationwide. I

12 mean there was no obligation that they call Nationwide. The

13 point is that Nationwide didn't know. Nobody told

14 Nationwide. The Bergs didn't tell them. Lindgren didn't
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15 tell them. As far as Nationwide is concerned, the car is

16 fixed. They didn't hear anything.

17 In October of '97 the Bergs get a phone call, and you

18 heard that testimony from both the Bergs and from Mr. Wert.

19 Mr. Wert was an employee of Lindgren who was now no longer

20 working at Lindgren and wanted to tell the Bergs of his

21 concerns of what he saw during the repair of this vehicle.

22 Now you can choose to believe or not believe Mr.

23 Wert. I mean to me it really doesn't have any effect because

24 we don't know what happened at Lindgren. Like I said before,

25 I don't know if parts were in the dumpster. I don't know if
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1 the engine didn't fit properly. I don't know if they

2 couldn't get this vehicle into alignment. But in October he

3 contacts the Bergs and tells them you got an unsafe car

4 there, doesn't give his name, and hangs up.

5 First question, why did he wait so long to call?

6 This is an unsafe car. Nationwide does not say this vehicle

7 is not safe to drive. We've offered testimony by Mr.

8 Anderton and other people that this vehicle was crash

9 appropriate; and, in fact, at the end of the day the Bergs

10 never had another accident or swerved off the road.

11 I mean the vehicle was safe to drive. That's

12 evidence by the fact that Mr. and Mrs. Berg put in excess of

13 19,000 miles on that car within an 11 month period and then

14 continued to put mileage on that car even after they got a
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15 new car. We will talk about that in a minute.

16 This car was safe. Mr. Wert called up and Mr. Wert

17 -- Mr. Myers when he gets up and talks to you will have his

18 own take on Mr. Wert, his own credibility, his own issues

19 with Lindgren. Mr. Wert calls up and tells the Bergs you

20 have a problem. So what do the Bergs do? They call

21 Nationwide? No. That's their right. They don't have to.

22 They call Lindgren? No. Mr. Berg testified that he was done

23 with Lindgren. He had problems 10 months before. He wasn't

24 calling them again.

25 Did he call -- I mean did he call his agent? No. He
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1 waited about a month and then he called a lawyer, Mr.

2 Mayerson. On November 3rd Nationwide gets a letter from Mr.

3 Mayerson. First time that Nationwide is aware that there is

4 a problem with the Berg vehicle. First time. 11 months

5 later.

6 Now when you go back to deliberate you are going to

7 be presented with some evidence, some exhibits that were

8 offered throughout trial. And one of the exhibits that I ask

9 you to take a look at is Mr. Mayerson's letter dated November

10 3rd, 1997. For us that's an important letter. This is the

11 first contact that Nationwide has had with the Bergs,

12 representative of the Bergs, with regard to the problems in

13 this car.

14 Mr. Mayerson contacts Mr. Witmer and says this office

15 represents Daniel Berg in regard to a claim being presented
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16 against Lindgren arising out of faulty repair work at their

17 facility. All right. Tell us what to do. We will make it

18 right. They are a blue ribbon shop. Please do not contact

19 Lindgren Chrysler-Plymouth as your communications may have an

20 impact on Mr. Berg's pending litigation against Lindgren.

21 By the way, there was no pending litigation against

22 Lindgren at that time. If I'm not mistaken, the litigation

23 didn't start until the next year. If Lindgren contacts you,

24 please direct them to my office and/or forward their

25 correspondence to my office for further handling. I am
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1 preparing the complaint to be filed against Lindgren, etc.

2 etc., etc.

3 Nationwide was told stay out of it. Nationwide was

4 told by the Bergs' lawyer, Mr. Mayerson, stay out of it.

5 Don't contact Lindgren. If they call, you don't talk to

6 them. Don't do anything. In the interim Nationwide is

7 getting some facts together. Mr. Mayerson, you heard his

8 questioning of some of the witnesses on the stand.

9 Nationwide wanted to find out what was wrong with this. When

10 they were permitted to finally investigate the car

11 externally, they would be able to get to the bottom of this.

12 Mr. Mayerson sent some letters to Nationwide

13 requesting Nationwide's file. There was some delay in

14 getting the file together. Mr. Mayerson may or may not talk

15 about that during his opening, or, excuse me, during his
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16 closing. He may say that's fraud or that's evidence of

17 conspiracy. No, it is not evidence of anything other than a

18 big company sometimes it takes time to get some papers

19 together. And the evidence showed in December of '97, maybe

20 a few weeks after he sent his letter, Nationwide sent him the

21 estimate of what they had.

22 There is no hidden documents in this case, lots of

23 innuendos about hidden documents and estimates that existed

24 on a certain date and no longer exist and filing cabinets

25 that Nationwide went into -- it never happened -- and
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1 supplements that don't exist anymore. You heard Mr. Joffred

2 testify, several witnesses testify that the estimate dated

3 September 20th, 1996 was the same exact estimate as the one

4 that was prepared on September 10th, 1996 or September 6th,

5 1996 or whenever it was prepared.

6 When you print these estimates out they print out

7 with the date that you are printing them out. That doesn't

8 mean anything was changed or anybody went into the system and

9 did anything funny with these estimates. There is no

10 evidence whatsoever that Nationwide did that. Why would

11 Nationwide do that? Why would Nationwide, a company of that

12 size, take the chance of doing something improper or unlawful

13 like that?

14 I don't think there has been any evidence whatsoever

15 to even suggest that that ever happened. It doesn't exist in

16 the facts. And you've heard the evidence, and you will read
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17 through the documents and you've heard the testimony. Nobody

18 testified that anybody stole anything. Nobody testified they

19 had changed anything. Nobody testified that anything was

20 hidden or done surreptitiously or done underhandedly. I

21 didn't hear any evidence of that.

22 And 95 percent of the witnesses were called by Mr.

23 Mayerson. This is his case. This is his opportunity to put

24 on the evidence. Another piece of evidence that you are

25 going to have when you go back into the jury room is the
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1 claims log. It's lots of entries in the claim log, most of

2 them are sort of duplicates of entries. There is one log

3 entry that I want you to pay attention to. There is an entry

4 on Page 9, and it's dated December 3rd, 1997 at 9:12 at night

5 by Ron Stitzel.

6 And you heard Mr. Stitzel testify. Mr. Stitzel was

7 the individual who had communication with Mr. Mayerson from

8 December of '97. Mr. Stitzel, by the way, does not work for

9 Nationwide anymore; but he was the one who spoke to Mr.

10 Mayerson and trying to get Mr. Mayerson the documentation.

11 Keep in mind we are still in 1997. We are still under this

12 letter dated November 3rd that says Nationwide is not

13 permitted to go and speak to Lindgren.

14 Okay. So in this log note Mr. Stitzel testified to

15 spoke to Attorney Mayerson today concerning representation

16 letter. I made him aware of Nationwide's commitment to help
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17 resolve Mr. Berg's problem in a timely manner and the blue

18 ribbon program procedures. I told him that Steve Potosnak

19 would be the blue ribbon field inspector and Bev Carlson

20 would be the contact person for all inquiries and requests.

21 We agreed that it would not be necessary to have PDS Potosnak

22 inspect policyholders' vehicle at this time. He will gather

23 information from policyholder and inspecting shop and will

24 forward to us, if necessary. He is attempting to resolve

25 problem with Lindgren directly under the repair guarantee.
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1 Again, very reasonable. It is a problem with the

2 body shop keeping Nationwide informed. It's not letting

3 Nationwide do anything, but he is keeping Nationwide informed

4 of what he is doing. Mr. Stitzel says tell the Bergs

5 Nationwide's committed to doing the right thing. Nothing

6 underhanded or unlawful about that. Nothing conspiratorial

7 about that. Nothing fraudulent about that.

8 The next we here from Mr. Mayerson there is a letter

9 in April. There is the third document that I want you to

10 take a look at when you go back into the jury room, April

11 22nd, 1998. This is the letter addressed to Mr. Stitzel;

12 and, again, he says I represent the Berg family for

13 fraudulent and/or negligent repair work done to the Jeep

14 Cherokee at Lindgren Chrysler-Plymouth. He mentions that on

15 April 14th depositions were done of Lindgren's personnel for

16 the purpose of determining whether or not Nationwide is an

17 appropriate Defendant in this action.
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18 By the way, Nationwide -- and there is no evidence of

19 this at all -- was never invited to attend those depositions.

20 Nobody ever knew that those depositions were taken at

21 Nationwide until their letter of April 22nd. Lindgren has

22 issued a Rule to file Complaint which requires the Bergs to

23 file a complaint within 20 days of depositions. We have

24 retained an expert which has indicated that the vehicle is no

25 longer crash worthy.
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1 This is the first time Nationwide is finding out

2 about this. By the way, Lindgren had the vehicle examined by

3 an independent expert through Crawford & Company and that was

4 Mr. Varnes and you heard his testimony yesterday. I suggest

5 Nationwide also have the vehicle inspected as soon as

6 possible by an independent expert. An independent expert is

7 important. I will tell you why in a second. For purposes of

8 litigation if we are otherwise unable to resolve this matter

9 -- by the way, if we are otherwise unable to resolve this

10 matter -- we are going to talk about how the complaint was

11 filed within a week without any communication as to otherwise

12 resolve this matter.

13 The Berg family has been forced to purchase a new

14 vehicle to ensure their safety and pay the liability on the

15 Cherokee and the new vehicle. In the letter back there the

16 fact that the Bergs went out and bought a new car, that's

17 fine. I don't have a problem with that. That's their right.
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18 The fact that they believe there was a safety problem with

19 the Jeep, that's fine too. They didn't think there was a

20 problem. We don't believe there was a problem with -- we

21 believe that the evidence establishes that there wasn't a

22 problem.

23 But why did they continue to drive the Jeep, even if

24 it was only 6,000 miles, if they thought the vehicle was

25 unsafe? I don't know. Maybe they really didn't think it was
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1 unsafe. Maybe they did. It is for you to determine. You

2 heard their testimony. It is for you to decide. As a result

3 the Berg family is going to sell the Cherokee. Well, they

4 thought it was unsafe. Who are they going to sell it to? I

5 mean I'd like to know. As it turns out, they never did sell

6 the Cherokee.

7 Please allow this letter to serve as a formal notice

8 this vehicle is going to be disposed of in the next six

9 weeks. We know that was not true. The car was not sold.

10 They continued to drive it. This is important when we get to

11 damages because the only damages they are seeking in this

12 case are their lease payments and their insurance payments,

13 things they were contractually obligated to pay, number 1, to

14 another company, the lease payments. And their insurance

15 payments they had to have anyway. They were driving the car.

16 They didn't establish any damages on the stand.

17 As a matter of fact, when I asked Mr. Berg, with all

18 due respect, I know he is represented by a lawyer, but after
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19 five or six years of litigation we should have known what the

20 damages are in this case. The first time we ever found out

21 what the itemized damages were in this case was yesterday or

22 two days ago, whenever Mr. Berg's testimony was --

23 MR. MAYERSON: Your Honor, I have to object. There

24 has been plenty --

25 THE COURT: Just reserve your objections. Write them

994

1 down, and we will deal with them at the conclusion.

2 MR. COHEN: So we have an itemization of the damages.

3 $10,000, $10,780 for the lease, half down, $1100, six months

4 of insurance. That's the damages that we are here for today

5 after six years of litigation and in a fraud case and a civil

6 conspiracy case.

7 So to continue with the April 22nd letter, Please

8 advise that Nationwide will purchase the vehicle from the

9 Berg family. First time Mr. Mayerson or the Bergs ever

10 requested the vehicle be purchased. You have heard a lot of

11 testimony about Nationwide purchasing the vehicle, then the

12 Bergs wanting to purchase the vehicle. Time and time again

13 Mr. Mayerson, in correspondence to Nationwide, asked if we

14 would purchase the vehicle. What do we do? Ultimately we

15 purchase the vehicle.

16 We didn't purchase the vehicle when he wanted us to.

17 We had a right to look at the vehicle. We had a right to

18 have an independent expert, as suggested by Mr. Mayerson,
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19 look at this vehicle because Nationwide is not in the

20 business of just buying cars for the sake of buying cars

21 because somebody doesn't want to drive it anymore. We had a

22 right to look at the car and determine if there was a problem

23 with it, and we ultimately did. And we ultimately bought the

24 car. That's the April 22nd letter.

25 On April 28th Steve Potosnak -- you heard Mr.
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1 Potosnak. You remember Mr. Potosnak, the fisty one on the

2 stand with the goe-tee. He testified he got an assignment to

3 go out and look at the Berg vehicle. He went out to A.W.

4 Golden's shop that he wasn't familiar with. A shop Mr. Berg

5 had taken the car to look at the car. Very important. This

6 is where we come back to the independent expert thing. Steve

7 Potosnak was not Nationwide's independent expert.

8 Mr. Mayerson was asking Nationwide to have an

9 inspection done by an independent expert for a very good

10 reason. Mr. Mayerson knows the law. He knows that

11 Nationwide would have wanted to have an unbiased person to

12 look at the car in case it goes into litigation. We should

13 have somebody who is not our own look at the car, somebody

14 that is independent. That doesn't mean that Nationwide

15 doesn't want to send somebody out to look at the car.

16 First time Nationwide has an opportunity to look at

17 the car Mr. Potosnak goes out to A.W. Golden, does a little

18 inspection of the vehicle, puts down his findings, and that's

19 on a Thursday. By the way, he writes these findings in a log
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20 note and by Monday a lawsuit is filed. Now we talked about

21 the lawsuit, and we don't have to go into the details. I

22 questioned Mr. Berg on it very extensively. There was a very

23 complicated case that was filed within a week after this

24 inspection.

25 Nobody called up Nationwide and said, you know, we're
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1 going to try and work this out. Nobody contacted Nationwide

2 and said, you know, let's get this inspection done. A

3 complaint was filed. There was a reason why there was a

4 complaint filed. The complaint was filed because the

5 plaintiffs were under pressure to file a complaint against

6 Lindgren. They didn't have to join Nationwide in at that

7 point, but they did. They made that decision.

8 So May 4th a lawsuit is filed against Nationwide. In

9 May Mr. Mayerson has a phone conversation with Bruce Bashore,

10 the gentleman right there who took the stand. May 12th Mr.

11 Bashore again told Mr. Mayerson Nationwide wants to do right

12 by the Bergs. Here is the next letter I want you to take

13 note of when you go back into the deliberation room. It is a

14 letter dated May 19th from Mr. Bashore.

15 Dear Mr. Mayerson, as per our telephone conversation

16 of May 12th, 1998, Nationwide Insurance would like the

17 opportunity to have an independent expert inspect the Bergs'

18 Jeep Cherokee. Nothing wrong with that. It's consistent

19 with what Nationwide is doing all along. I have contacted
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20 Automotive Legal Services, and they will be contacting the

21 Bergs to set up an inspection within the next two weeks. Now

22 Mr. Mayerson spent a whole lot of time with a witness.

23 Remember which witness it was? Maybe it was Mr. Berg asking

24 questions about photographs and asking him why the photograph

25 said May 16th on it when the letter is going out May 19th.
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1 Well, Mr. Bashore is referencing a conversation he

2 had on May 12th. Now we didn't call Terry Shaw to the stand,

3 but Mr. Berg testified that he had set up an appointment with

4 Mr. Shaw to have him come out and look at the car and have

5 him do an inspection. And as we know at the end of the day

6 that inspection never happened. Mr. Berg testified that he

7 may have been in his paint shop or something like that. So

8 we had pictures taken.

9 Notes if the independent expert finds any problems

10 with the repairs resulting from the above-listed accident,

11 Nationwide will have these problems corrected at a shop of

12 the Bergs' choice. Nothing wrong with that. That sounds

13 reasonable, not fraudulent, not evidence of a conspiracy.

14 THE COURT: Mr. Cohen, slow down a little bit,

15 especially when you are reading.

16 MR. COHEN: If the vehicle would not be repaired to

17 pre-accident condition, Nationwide will purchase the vehicle

18 from the Bergs. And we know that's what Nationwide did.

19 After this time there was some more inspections done. Mr.

20 Anderton looked at the car in August of '98, again in April
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21 of '99. As a matter of fact, Mr. Anderton testified that

22 there was a whole big to do up at Sanatoga and he was there

23 and somebody on behalf of the Bergs was there and Plaintiffs'

24 counsel was there and they inspected the car and hooked it up

25 on a measuring system and the car aligner or chief or
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1 whatever it was and they found out that it was not repaired

2 properly. This was the first time that our independent

3 expert really had an opportunity to take a look at this car,

4 and he found out that the car was not repaired properly.

5 Like I said, Nationwide doesn't dispute that.

6 Then after that Nationwide buys the car. Now Mr.

7 Mayerson can sit here and tell you we bought the car because

8 we wanted to preserve evidence. We bought the car because we

9 were trying to do something to it. We bought the car --

10 whatever reason it is we bought that car it may have been to

11 preserve evidence. We had a lawsuit going on. It may have

12 been to do right by the Bergs.

13 Suffice it to say the vehicle was purchased when the

14 Bergs were out of that lease, didn't have anything else to

15 pay on that vehicle. Now you heard testimony that right

16 after the accident Mr. Berg went and got a total loss or a

17 pay off from Summit Bank. Again, that was his choice. That

18 was his option. The pay off, I think, was a little over

19 $26,000; and that's in the documents that you are going to be

20 looking at back in the jury room also.

R. 1696a



21 We also had evidence that one of the Bergs

22 representatives who looked at the vehicle valued that vehicle

23 at 22,300 or 500, whatever that number was, leaving a

24 potential balance of $4,000 that the Bergs would have had to

25 pay. At the end of the day the Bergs got the use of the
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1 vehicle, and they got it paid off by Nationwide to the tune

2 of $18,000 Nationwide has paid. You've heard this umteen

3 times in excess of $12,000 to repair the car, over $750 for

4 the rental, and $18,000, the total of the car. There was

5 testimony with regard to mileage. I don't need to get into

6 it again.

7 Suffice it to say there was a lot of miles put on

8 this car, a lot of miles put on this car. There was a leased

9 vehicle. There was a vehicle that was subject to only 15,000

10 miles per year and 10 cents per mile over that; and I know

11 that adds up pretty quickly. I know that myself has exceeded

12 that a lot. But 20,000 miles in 11 months, that's a lot of

13 miles.

14 And, again, that's Mr. and Mrs. Berg's option. They

15 can drive that vehicle 50,000 miles a year, if they would

16 have liked. Why are they driving the car so much if they

17 really believe it is unsafe? And if they are driving it,

18 they don't seem to be experiencing any problems with it,

19 anything that would really cause a concern for anybody.

20 More than anything else, they are driving it after

21 they bought the V.W.; and they specifically said they bought
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22 or leased the V.W. because they were concerned about the

23 safety for the Jeep. One final thing with regard to some of

24 the witnesses. Mr. Mayerson is probably going to talk to you

25 about testimony of Kathleen Holben. You remember Mrs.
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1 Holben. She is no longer -- she is still with the company.

2 She testified with regard to a document called the Best

3 Claims Practices at Nationwide. And Mr. Mayerson is going to

4 tell you that she testified that Nationwide treats their

5 policyholders as adversaries.

6 Well, that's not true; and you heard her testimony

7 and you remember the context of her testimony. You've heard

8 testimony about that manual. You've heard various people say

9 that that manual was used only for adjustment of bodily

10 injury claims and not auto claims. You've heard testimony

11 that that manual is not used during this time period. You've

12 certainly heard testimony or you haven't heard testimony I

13 should say that anybody who had anything to do with this

14 claim ever even saw that manual. That's all I'm going to say

15 about that. You remember Ms. Holben's testimony. You can

16 judge for yourself.

17 All right. The Judge gave you a breakdown of the

18 cause of actions in this case. Like I said, we're not here

19 for breach of contract case or negligence case. There is

20 three elements against Nationwide that you have to consider,

21 fraud, Unfair Trade Practices, and civil conspiracy. Now in
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22 order to establish the Unfair Trade Practices cause of action

23 you still have to find fraud so really it's fraud and civil

24 conspiracy. Fraud has to be proven by clear and convincing

25 evidence.
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1 Now I don't need to go through the definition of

2 clear and convincing evidence. You heard the Judge define

3 what it is. But clear and convincing evidence is more than a

4 mere preponderance of the credible evidence. The plaintiffs

5 had the obligation of showing that there was a

6 misrepresentation made by Nationwide, that it was fraudulent,

7 and this is important, that Nationwide knew that it was

8 untrue or had good reason to believe that it was untrue,

9 a material fact, a misrepresentation of a material fact that

10 Nationwide intended the Bergs to rely on that, in fact, the

11 Bergs did rely on and that reliance was a factual cause of

12 the harm that they suffered. It's a pretty tough standard --

13 fraud is a pretty tough thing to prove. It is pretty

14 serious. It's not enough that you have just a

15 misrepresentation. That misrepresentation better be untrue

16 and you better know it is untrue.

17 There is no fraud here. There is no

18 misrepresentation here. Nationwide referred them to a blue

19 ribbon shop thinking they would get good service. Do

20 problems happen? Problems happen. Did Nationwide know or

21 did not know they didn't have the right frame machine to pull

22 the vehicle? Maybe they did or didn't. That's not fraud.

R. 1699a



23 Did Nationwide intend for the Bergs to have a bad experience

24 at Lindgren? Of course not.

25 Was the reliance on this representation a factual
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1 cause of their harm? Well, what's their harm, the damages or

2 the lease payments or the insurance payments. That's it.

3 There is no independent damages here. It's not like they

4 sustained any other damages that they are claiming were the

5 result of a fraud. They pay those things anyway. Nobody

6 likes to pay insurance or lease payments but we do. That

7 doesn't mean that that's the cause of your fraud, factual

8 cause.

9 The conduct must have been brought about by the harm.

10 There's no improper conduct, but there is certainly no harm

11 that was by any improper conduct. No damages, there is

12 certainly no damages so that has to be proven by clear and

13 convincing evidence. Same thing with the violation of the

14 Unfair Trade Practices. Think about until you can think

15 about them the same if you like, the same standard then there

16 is civil conspiracy.

17 That's the only other cause of action that we are

18 facing, civil conspiracy with Lindgren. Did Nationwide enter

19 into a conspiratorial relationship with Lindgren. Again, the

20 Judge instructed you on what civil conspiracy is. The

21 standard still on the Bergs. Now it is by a fair

22 preponderance of the credible evidence. All right. The
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23 Defendants, Nationwide and Lindgren, acted with a common

24 purpose to do an unlawful act or to do a lawful act through

25 unlawful means or for an unlawful purpose. None here.
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1 There is no evidence that Nationwide did anything

2 unlawful. There is not even a suggestion that Nationwide did

3 anything unlawful. Defendants acted with malice or intent to

4 injure. We all know what malice is. Did you see anything

5 that Nationwide was trying to hurt the Bergs; that Nationwide

6 did anything with malice; that Nationwide was trying to rip

7 them off in any way? There is no evidence of that in this

8 case.

9 By the way, you need two for a conspiracy, that it

10 was done without justification. There wasn't anything wrong

11 in the first place. We don't even get to justification, that

12 an overt act was done with a common purpose. Certainly

13 that's not the case. And once again, actual damages, no

14 damages. We didn't do anything wrong, but there is no

15 damages nonetheless.

16 So that's what you have to decide today. You have on

17 your verdict sheet very simple you are going to come -- I

18 think on the verdict sheet first is cause of action against

19 Lindgren and then get to Nationwide and, you know, did

20 Nationwide -- who do you find in favor of, you know, on the

21 count of fraud. Dan Berg and Sherry Berg, Nationwide Mutual

22 Insurance Company.

23 Well, I think you should put that check mark next to
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24 Nationwide not only for fraud but civil conspiracy and

25 violation of the Unfair Trade Practices Act, by the way, as
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1 the Judge instructed under the Unfair Trade Practices it is

2 not enough to show under that Act when you should act -- when

3 you didn't have you would have had to have acted improperly.

4 Plaintiffs know that they had an obligation to meet

5 the elements of fraud. Mr. Mayerson knew that. That's why

6 his last witness was Mike O'Leary. What did he call him for?

7 He called Mike O'Leary to testify to the first page of

8 Nationwide's policy document. It says, We believe this is

9 the best insurance you can buy. We believe this policy is

10 readable or understandable. That's his claim for fraud. Why

11 else would he show you that document? There is nothing wrong

12 with that.

13 Gillette believes their products are the best a man

14 can get. That doesn't mean that it is fraud. It is good

15 insurance. It is a good insurance company. That's why he

16 called Mr. O'Leary. He couldn't get them anywhere. The

17 evidence in this case establishes conclusively that

18 Nationwide didn't do anything wrong. The vehicle, not

19 repaired right, not our problem. I mean we didn't do it.

20 That's for you to decide whether or not the vehicle

21 was repaired properly or not. Nationwide got notice, took

22 action, did everything they could within as much time as they

23 could to make the problem right and to pay the Bergs their
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24 fair due and now they are asking for something they are not

25 entitled to.
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1 I feel bad for the Bergs. I mean nobody likes to be

2 in this situation. Nobody likes to have a car that's not

3 repaired properly. We've all been through it. Nobody likes

4 to feel like they have to fight with their insurance company.

5 But Nationwide can't be the whipping boy for everybody's

6 problem. Sometimes it's just not right. In this case, the

7 Bergs got their fair due. They got their payment. This is

8 not really a case against the Bergs versus Nationwide. This

9 is a case against the Bergs versus Lindgren.

10 Nationwide is in this case, but it's not really a

11 case of the Bergs versus Nationwide. I ask you when you go

12 back to that jury room to look at the evidence, specifically

13 the documents that I asked you to look at, think about what

14 you've heard, the testimony, the witnesses that you've heard,

15 the credibility of the witnesses the plaintiffs have called,

16 and the credibility of the Nationwide employees and the

17 people that Nationwide have called.

18 Judge for yourself who you believe in this case.

19 Does Nationwide commit fraud or do anything wrong? Did

20 Nationwide engage in an unlawful civil conspiracy? I don't

21 think so. I told you my opinion on Monday that Mr. Mayerson

22 tells a good story, but it's just a story. There is no

23 basis. There is no evidence. I submit to you, again, it's

24 just a story. There is no evidence for the allegations and
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25 the claims Mr. Mayerson and the Bergs are making against
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1 Nationwide; and I hope at the end of your deliberations you

2 agree with me and find for the Defendant, Nationwide, on the

3 cause of actions that the plaintiffs are bringing against my

4 client. Thank you very much.

5 THE COURT: Thank you. Members of the Jury, we are

6 going to recess. You got it right. We will take about 10

7 minutes. All right. Again, please don't discuss the case

8 among yourselves.

9 (Whereupon, the jury left the courtroom at 10:45

10 a.m.)

11 (Whereupon, a recess was taken.)

12 (Whereupon, the jury entered the courtroom at 11:00

13 a.m.)

14 THE COURT: Attorney Myers.

15 MR. MYERS: Thank you, Your Honor. May it please the

16 Court. Counsel. Good morning, Members of the Jury. It has

17 been a long week, and what a week it was. Who really knew

18 what to expect when we walked into this courtroom on Monday

19 morning, boxes of files, potential exhibits over here,

20 potential exhibits over here. Mr. Huckabee and I off to the

21 left field somewhere. I almost don't know where to begin in

22 regards to my remarks, but I do want to say thank you very

23 much not only for your attendance -- now I understand that

24 this was kind of a party to which you had no right to refuse
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25 the invitation but not only have you been here faithfully
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1 each and every day in your physical presence, it has been

2 obvious to me that each and every one of you have paid a

3 great deal of attention to all that has occurred in the

4 course of this proceeding.

5 It is difficult for you to understand -- imagine how

6 important that is because obviously a great deal of work has

7 gone into the preparation, the presentation of this case.

8 And no matter what your decision may be at the end of today

9 or at some point in time today, assuming that it comes today,

10 every one of the parties, their lawyers, their clients will

11 owe you a debt of gratitude because you have done us a great

12 service.

13 Now I hope you will remember that in my opening

14 remarks I suggested to you that this is the case that

15 shouldn't. I'm now about to tell you why I believe that to

16 be the case. Now every lawyer has the opportunity to give

17 you their interpretation of the evidence. And as Judge

18 Stallone rightfully told you, you chew up the evidence, you

19 discern it, you look at it, and you decide what the facts are

20 after that process is concluded.

21 So that what I say or what Mr. Cohen has said or what

22 Mr. Mayerson may say or Mr. Huckabee is not evidence. It is

23 argument. It is to be considered, but it is to be considered

24 with your discretion and your understanding. Our comments

25 about the law are taken the same way. I don't believe that
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1 any lawyer in this courtroom would make a knowing

2 misrepresentation of the law. But it's the law as explained

3 by Judge Stallone that you will apply to the facts to render

4 your decision.

5 I won't go into great detail on the issues of the

6 law, but I do want to emphasize this issue of burden of

7 proof. It is critical to this proceeding as it is in every

8 legal proceeding. The party -- in general the parties that

9 make the allegation whether it's a complaint in a -- claims

10 in a complaint or something that's known as affirmative

11 defenses.

12 That's really not an issue here as the burden to

13 prove that. And as the Judge explained to you on the issue

14 of civil conspiracy the standard of proof is by a fair

15 preponderance of the evidence. To kind of give you a

16 visualization of that think of the Little House on the

17 Prairie. Little Laura Ingalls going into the general store

18 where Orsen Bean was the storekeeper, and she needs to buy a

19 pound of beans or something for mom.

20 And he has got a scale, and he has got a standard

21 there. And then he measures out the corn and his job is to

22 keep the balance even. That's what a good shopkeeper would

23 do. But if it tips in favor ever so slightly in favor of one

24 party or the other, than they have proven their case in a

25 fair preponderance of the evidence. This standard will apply
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1 to the issue of civil conspiracy.

2 I'm going to suggest to you that the plaintiffs have

3 not met their burden, but that's the standard you will apply.

4 Now in some situations in civil cases you've got to have

5 clear and convincing evidence. That's obviously a standard

6 that is higher than a fair preponderance of the evidence.

7 It's not as high as in the criminal standard, which is beyond

8 a reasonable doubt. But I would suggest that it is evidence

9 that's highly probable that creates a strong belief or as

10 Judge Stallone indicated to you it is so weighty that it

11 causes you, without hesitancy, to have a clear conviction.

12 Now that applies on these issues of fraud and Unfair

13 Trade Practices, and I suggest to you that there is no way

14 that the plaintiffs have met their burden of proof.

15 Generally in a civil action it becomes the obligation of the

16 plaintiff to show that there has been some action in some

17 case, omissions in this case, some action on the part of

18 Defendant, Lindgren, which has resulted in measurable damages

19 that reasonably employ from those acts. And I would submit

20 to you that the Plaintiffs haven't proven that.

21 Now those damages, as the law I think was explained

22 to you, have to be real. They cannot be speculative. They

23 are not intended to be a windfall. They are compensatory for

24 an actual loss which results from the Defendant's wrongdoing,

25 and I suggest to you that the Plaintiffs have not met that
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1 burden of proof.

2 So what is this case all about? Now you've got eyes.

3 You've got ears. You've been in this courtroom for five days

4 and much of what Mr. Cohen suggested in his argument I'd

5 agree with that. But when he said that this case was not

6 about Berg versus Nationwide but it was about Berg versus

7 Lindgren, I suggest to you that your common sense tells you

8 otherwise, that the real focus in this case all along has

9 been Berg versus Nationwide and Lindgren has just been a

10 stepping stone or a means for the Bergs to attempt to make a

11 claim against Nationwide.

12 Now to look at what this case is about I need to tell

13 you what the case ends up not being about. And in doing

14 that, I have to remind you or tell you that when I used to

15 read children's books to my kids, and hopefully now it's

16 grandchildren, one of my favorite authors was a man named

17 Arnold Lobel wrote great books about Days With Frog and Toad

18 and one of the great stories was Up Kite, Up and the whole

19 story was about toad trying to fly this kite. And there was

20 kind of a Greek chorus of birds over there. Everytime the

21 kite fell, the birds would say, this kite is junk, throw it

22 away and go home.

23 Now leading into that, please don't overlook the fact

24 that this is a leased vehicle. That doesn't mean the Bergs

25 didn't have a right to have a good repair. I'm not saying
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1 that. But it's very important when you start to consider the

2 issue of damages. The Plaintiffs had a contract with a bank,

3 or a leasing company, that obligated them to make regular

4 monthly payments on account of their lease at the start of

5 the lease. I think that's Exhibit 9, if I'm not mistaken.

6 If you look at that exhibit back in the jury room,

7 deliberating room, you will find that they had to make some

8 kind of a down payment on the lease and then there were

9 regular monthly payments of $385 or something in that range.

10 I will suggest to you that there is no account on the

11 part of Lindgren which could have in any way shape or form

12 have effected the Plaintiffs' obligation to the company from

13 whom they leased the vehicle and to who they owed their

14 monthly payments. Nothing we did would have caused them to

15 have that obligation. It already was there. Whether the

16 vehicle was declared as a total loss or whether the vehicle

17 was repaired, those payments had to be made whether the

18 vehicle was driven or not.

19 Don't lose sight of the fact that this is a vehicle

20 which was operated from January of '97 to September of '98

21 when Mr. Berg said it was finally parked, even though it was

22 operable from December of '95 through August of '96. You

23 will recall the repair documents and the testimony showing

24 that there were about 13,000, and I think, 59 miles on the

25 vehicle when it came into Lindgren's shop for its repair.
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1 If you got out your calculators, I think that would

2 tell you that was somewhere around 1500 miles a month that it

3 was being driven. That probably would be in line with what

4 Mr. Berg testified their usual practice was with operation of

5 a vehicle, the kind of mileage they put on it.

6 Now from January of '97 through August of '98 that's

7 about a 20 month period the Bergs drove that vehicle about

8 another 28,000 miles. If you got out your calculators,

9 again, that is going to tell you that the average is around

10 1400 miles a month. Now he said I didn't drive it as much as

11 from March once I had that other vehicle.

12 Well, that tells you then the average was a lot

13 higher in those months from January through March and all of

14 that for a vehicle that they want to suggest was unsafe and

15 shouldn't have been operated. They drove the vehicle after

16 they got a phone call from David Wert. I will say more about

17 him in a moment. They drove the vehicle after they started

18 to have what they called experts examine the vehicle, and

19 they drove the vehicle even after they started the lawsuit

20 first against Lindgren in January of '98 and even after they

21 made the lawsuit claim against both Lindgren and Nationwide

22 in May of '98.

23 Now David Wert, I don't want to spend a whole lot of

24 time on David Wert. You know that he came in here with a

25 grudge. He admitted that the reason that he called the Bergs
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1 primarily was because he had a grudge against Nationwide. He

2 had been canned. He wasn't happy about that, but he was

3 fired at the end of August. Did he immediately call the

4 Bergs? No. When did he call them? After Lindgren had

5 opposed his claim for unemployment compensation and after

6 issues about his claim for worker's compensation.

7 He wanted to get back. I will tell you he has reaped

8 some great rewards. If his idea was to cause problems, he

9 surely has done it because we've had six and a half years of

10 litigation of this matter and five days of trial. I believe

11 that Mr. Wert was thoroughly discredited in many of the

12 aspects of his testimony. He suggested that the vehicle was

13 not safe. That's been contradicted not only by the Bergs'

14 operation of the vehicle but by the testimony of Mr.

15 Anderton.

16 I would suggest to you that driving the vehicle less

17 from March of '98 and finally parking it in September of '98

18 had a whole lot more to do with trying to give some

19 credibility to their claims in the lawsuit and in avoiding

20 penalties for excess price of the vehicle. Remember if you

21 look at that lease, you will see that if they go over 45,000

22 miles of operation, they are going to owe 10 cents a mile. I

23 submit to you that the evidence would suggest that's what

24 they were trying to avoid.

25 THE COURT: Mr. Myers. Slow down just a little bit.
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1 MR. MYERS: Thank you, Your Honor. Let's start to

2 look at some of these claims that I don't think are really or

3 have been shown to have not been part of this matter. Is

4 this a claim to get a proper repair? Well, I would suggest

5 to you that Attorney Mayerson's letter to Nationwide, I think

6 Doug Witmer was the addressee, on November 3rd of '97, and I

7 think that's Exhibit 7, tells you otherwise.

8 At that point in time it was all about litigation.

9 He said I have pending litigation against Nationwide. I'm

10 about to file a suit. You stay out of it. Don't even do

11 anything because you might mess up my claim against Lindgren.

12 Once the Plaintiffs went to see Mr. Mayerson, the whole focus

13 was on litigation. And it suggests to me that they somewhat

14 ended up somewhat like the kids the night before Christmas

15 who went to bed with visions of sugarplums dancing in their

16 heads.

17 There was never a true request to Lindgren or to

18 Nationwide under the blue ribbon coverage that was available

19 to them through Nationwide. Now they brought the vehicle

20 back a couple of times and some minor adjustments were made.

21 And Lindgren reasonably assumed that that took care of their

22 problems. They never heard from them again. And if you

23 don't think this was just about litigation, you'd have to

24 look at the fact that they rejected and ignored Mr. Bashore's

25 letter to them of May 19th of '98. That's Exhibit 15. This
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1 theory is junk. Throw it away.

2 This case isn't about whether there was a total loss

3 or whether it should have been repaired. We heard so much

4 testimony about Nationwide forcing Lindgren to make a repair

5 of this vehicle and about Doug Joffred's initial impression

6 that it might be a total loss. And under the protocol,

7 that's appropriate he notified Nationwide that that's what he

8 thought might be.

9 What did Nationwide do? They came out. They looked

10 at the vehicle. They said they approved tear down time.

11 Then the vehicle was sent to K.C. Auto Body to see if it

12 could be pulled and straightened so it could be repaired and

13 ultimately the conclusion was that it could.

14 Well maybe that was still an issue but Wednesday

15 afternoon I heard loud and clear plain as day Mr. Berg

16 testify that he wanted the vehicle repaired. He had

17 conversations with Nationwide representatives. He had

18 conversations with Doug Joffred, and then he testified that

19 he wanted the vehicle repaired. I don't know if that came as

20 a surprise to Mr. Berg's attorney, but that was the first we

21 had heard that. This theory is junk. Throw it away.

22 Then we heard a lot of testimony about Doug Joffred

23 and whether he was a licensed appraiser or not. Now it seems

24 odd to me that the Plaintiffs would complain that he prepared

25 a damage report and he prepared a supplement report and yet
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1 argue and in the same breath that Nationwide should have

2 accepted his original statement that it was a total loss.

3 You just can't have it both ways. Then add to that the fact

4 that their own expert, or as the Judge rightly points out, I

5 think, opinion witness, never testified that this vehicle

6 shouldn't have been repaired or couldn't have been repaired

7 nor did he say that Mr. Joffred's damage estimate or the

8 supplemental report in any way were inaccurate.

9 And Mr. Anderton, the gentleman brought in by

10 Nationwide, confirmed that the vehicle could be repaired and

11 that the reports that were issued by Mr. Joffred were in line

12 with industry standards. They appropriately identified all

13 of the items to be repaired and what was necessary to do it

14 both in terms of labor and parts. So this theory is junk.

15 Throw it away.

16 And there was a lot of talk about whether the vehicle

17 should have been sublet to K.C. Auto Body for them to do some

18 of the pulling of the frame. Now you recall the testimony.

19 My recollection is that their so-called expert or their

20 opinion witness never said that that shouldn't have happened.

21 Mr. Anderton testified he didn't think it was necessary, but

22 it wasn't inappropriate. It wasn't improper. It's very

23 common within the body shop or the repair industry that at

24 times items can be sublet or should be sublet. So that

25 theory is junk. Throw it away.
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1 Then there was a lot of testimony and questioning

2 about whether the prices in the supplemental report matched

3 up with what was in the service invoice. Now I think those

4 are Exhibits 19 and 20. Remember both of those exhibits had

5 been given to the Bergs on December 31st of '96. As they had

6 gotten the original damage report, which had a print date of

7 September 20th of '96, Mrs. Berg admitted that they had

8 gotten those documents but they just disappeared. She

9 doesn't have them any longer, and they ultimately obtained

10 them through the litigation process.

11 But during the trial the lights seem to have come on.

12 I distinctly remember Mr. Mayerson, you know, what, they

13 really do come to the same bottom line. If you look at the

14 supplemental report, that's Exhibit 19, it lists all of the

15 items including the parts and it shows them at their quote

16 retail price. And then at the end the discount for parts

17 that Lindgren normally gave to Nationwide as well as to other

18 companies that paid for damages is itemized.

19 And the bottom line came out to I think $11,975.66

20 after the Bergs paid their $500 deductible. If you looked at

21 Exhibit 20, you will see that the bottom line is $12,425.66

22 because in that the discount for the parts is itemized and

23 listed with each part. It's built into the whole report so

24 as you get to the end, you take the 12,475.66 subtract the

25 $500 you are at the same number and that's the number that
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1 Nationwide paid to Lindgren. So that theory is junk. Throw

2 it away.

3 Let's go back to what this case really is about. It

4 is Berg versus Lindgren, and it's about money. And then we

5 come into court and we find out that the whole claim is about

6 $12,234, about 28 months of lease payments totaling $10,780,

7 one half the down payment for the lease, I have no idea where

8 that number comes from but that's $1100, and 6 months of

9 lease or insurance payments, $354, totaled $12,234 after 6

10 years and 5 days of trial.

11 Ladies and gentlemen, that is no measure of damages.

12 As I have already explained to you and Mr. Cohen explained to

13 you this vehicle was leased. These lease payments were owed

14 by them no matter what. Neither Lindgren nor Nationwide

15 created that obligation. These are not claims that

16 reasonably flow from any wrongdoing on the part of Lindgren,

17 or, as a matter of fact, on the part of Nationwide.

18 No matter what happened here they owed money to that

19 leasing company. But then again, how can the Defendants owe

20 anything to the Plaintiffs when they drove the vehicle? It

21 was operable. They used it. If you apply the logic that the

22 Plaintiffs seem to suggest relating to the insurance that,

23 well, I want to be reimbursed for insurance that I paid for,

24 the four months during the repair process, and I think I

25 ought to get insurance for the two months, I didn't drive it
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2 at most, they would be entitled to six months of lease

3 payments, wouldn't they?

4 But you don't get there if you assume that it took

5 too long to drive or to repair the vehicle. That four months

6 was an improper time to repair the vehicle, and you can't

7 take the two months at the end of the lease had they decided

8 on their own not to drive the vehicle even though it was

9 operable. But, again, that's just playing with the math.

10 The reality is that this claim for damages is simply

11 specious. That means it has got no merit. It is junk.

12 You've got to throw it away. If the vehicle was unsafe, it

13 wouldn't have been driven. But it was safe. Mr. Varnes

14 drove the vehicle and had no problems with it. Mr. Anderton

15 testified that it was not an unsafe vehicle.

16 So now we are coming down to what the issues

17 apparently are in this case. Before I do that, I have to

18 emphasize to you this is not a breach of contract case. This

19 is not a breach of warranty case. This is not a negligence

20 case. It is not about that.

21 The Plaintiffs are here before you on a claim of

22 fraud on the part of Lindgren. They have to show that by

23 clear and convincing evidence. They have to show that there

24 was a material misrepresentation. I have no idea what they

25 contend to be a material misrepresentation. Mr. Berg
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2 him the information. He was up front. He understood it.

3 There was nothing materially misrepresented on there that the

4 statement has to be made with knowledge of its falsity or in

5 reckless disregard for its falsity.

6 They can't prove that there was an intent to induce

7 the Plaintiff to rely -- hey, look, they brought the vehicle

8 into Lindgren. Why did they do that, not because they were

9 somehow hoodwinked in doing it. They had a previous

10 experience with Lindgren. Their vehicle was repaired by

11 Lindgren in March of '96, and they had no problems. When

12 somebody at Nationwide mentioned that Lindgren was a blue

13 ribbon repair shop that was no bolt out of the blue.

14 What did Lindgren do to suggest to them that was

15 fraudulent or otherwise? Do you remember Joffred told them

16 initially I thought it was a total loss. Nationwide looked

17 at it, and Nationwide is the ultimate decider of whether the

18 vehicle is declared a total loss or not. Nationwide sent out

19 their personnel. Doug Witmer decided that it wasn't a total

20 loss, spoke to Joffred, said send it out to K.C. to be

21 repaired, pull it back into the shape, for whatever that was

22 necessary to be done, and it was done, and it was decided

23 that it could be repaired.

24 They proceeded with the repairs. Mr. Berg said he

25 wanted it repaired. There was no fraud there, something on
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1 which they justifiably relied and there was a damage or that

2 was approximate and that employed as a result. None of that
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3 is demonstrated here.

4 If the vehicle wasn't repaired properly, that wasn't

5 an act of fraud. And the first that Lindgren had any idea

6 that there was some sort of a claim came in a letter of

7 December of '97, I think it was December 29th, 1997, sent by

8 Mr. Mayerson. This was after his letter of November 3rd

9 telling Nationwide he is already planning to file a suit

10 against Lindgren. That letter said something to the effect,

11 we have a claim against you. You better come out and inspect

12 the vehicle. We sent people to inspect the vehicle on

13 January 26th of '98 and then on February 3rd of '98.

14 Well, guess what? The lawsuit was already filed on

15 January 23rd of '98. There was no effort on the part of

16 Lindgren to defraud these people. We went out and looked at

17 the vehicle as we were asked to do, but the litigation was

18 already in process. We didn't defraud anybody. Exhibit 24

19 is in the record; and in there if you look at that there is a

20 little section that has a big fat zero, a goose egg, on the

21 issue of fraudulent activity. This theory is junk. Throw it

22 away.

23 Unfair Trade Practices. That also nobody has shown

24 by clear and convincing evidence. The Judge explained that.

25 I'm not going to spend a lot of time on it. Not only do they

1022

1 have to show that there was an action or something on the

2 part of Lindgren that violated the Unfair Trade Practices

R. 1719a



3 Act, they have got to show also that there was fraud and that

4 there was damage that flowed from that. And I've already

5 dealt with those issues. This theory is junk. Throw it

6 away.

7 Now on the issue of civil conspiracy that the

8 Plaintiffs have to prove by the lesser standard of a fair

9 preponderance of the evidence. What conspiracy? I mean if

10 their theory of conspiracy could completely tell you that no

11 shop could communicate with an insurance company about

12 whether repairs were necessary or appropriate to be done.

13 I guess under that theory you take your car to a body

14 shop, they tell you what the cost is, they send the bill to

15 the insurance company, and the insurance company just

16 automatically pays it, no questions asked.

17 Well that's not how the world operates. You know

18 that. Insurance companies, as much as you might say about

19 insurance companies, and we all do, it is a common joke in

20 our society, or complaint, but they are real businesses

21 operated by real human beings.

22 I'm not really here to litigate and defend

23 Nationwide, but they obviously have to have standards for

24 determining whether they pay claims and how they pay claims.

25 And certainly body shops have to have some tie in with and
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2 they are paid appropriately for their claims. You can't have

3 somebody acting just arbitrarily one way or the other, but
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4 the Plaintiffs would seem to suggest that that interaction is

5 somehow proof of a conspiracy.

6 Now that conspiracy would have to be some sort of an

7 unlawful purpose, an unlawful act done for the purpose of

8 harming the Plaintiffs. Ladies and gentlemen, it's just not

9 there. That theory is junk. You've got to throw it away.

10 Now Winston Churchill, one of the great men in

11 history, the last century when he talked about the Battle of

12 Britan said that, Never had so many owed so much to so few.

13 Now if I were to take that statement and paraphrase it, Never

14 have so many made so much about so little.

15 Now I'm not trying to trivialize the fact that the

16 Bergs' repair may not have been perfect, but it wasn't

17 fraudulent. It wasn't an Unfair Trade Practice. It wasn't

18 intended to harm them. It's something that could have been

19 repaired had they taken the appropriate channels. All that

20 you've seen and heard or will hear during this week and the

21 remaining part of today on the terms of argument I submit to

22 you has been full of sound and fury but it signifies

23 absolutely nothing.

24 Justice demands that when you go through your verdict

25 slip every place that is appropriate you will check the box
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1 in favor of Lindgren and unfortunately in many respects

2 against the Plaintiffs. Justice, I submit, demands that.

3 This is the case that shouldn't. Thank you.
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4 THE COURT: Attorney Huckabee.

5 MR. HUCKABEE: May it Please the Court. Counsel.

6 Ladies and gentlemen of the Jury. I've been very quiet

7 sitting over there for the past five days. That's hard for a

8 lawyer. Finally I get to say just a very few words to you,

9 but I promise you it will be less than five minutes. If

10 anyone wants to set their watch, yell, and I will sit down.

11 You've seen the verdict slip, and there is no room on

12 it for you to find against K.C. Auto. That's a good thing.

13 We're very happy about that, but it is also justice because

14 there is absolutely no way that K.C. Auto is in any way

15 responsible for what happened in this case and we've wondered

16 from the beginning why we are here at all.

17 They didn't provide any parts. They didn't do the

18 line share of the work on that vehicle. They did $300 worth

19 of work out of $12,000, approximately, in the price of that

20 job. They are not a member of the blue ribbon program. They

21 had no contractual relationship with Nationwide whatsoever,

22 and they didn't even know the Bergs.

23 So here we are after all of these years still sitting

24 in this courtroom with you. But luckily our name is not on

25 there that you can find against K.C. Auto with respect to
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2 counsel saying that they have no claim against K.C., and I

3 also appreciate the representatives of Lindgren for

4 testifying that they also have absolutely no claim against
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5 K.C.

6 But in spite of all of that, and you may wonder why

7 is he still here, in spite of all of that this case is

8 important to K.C. and does have ramifications as far as K.C.

9 is concerned; therefore, I want you to notice what K.C.'s

10 position is. And our position in the case is that you should

11 find in favor of Lindgren and in favor of Nationwide on the

12 Bergs' claim. You should find against the Bergs and in favor

13 of both Lindgren and in favor of Nationwide.

14 Mr. Cohen and Mr. Myers have given you great detail

15 and gone over the facts and the testimony. I won't do that

16 to you again. I'm just going to give you a very general

17 impression.

18 I think it was Tuesday night, maybe Wednesday night,

19 after being here with you all day I went home at about 9:00.

20 I turned on the television, and there was a special on the

21 Jerry Seinfeld Show, the history of the show and how it was

22 made and what happened. I don't know if anybody saw that.

23 Is everybody -- I'm hoping everyone is familiar with Jerry

24 Seinfeld. In the '90's he was a comedian and had a show. By

25 the way, just as an aside, does Mr. Cohen at all remind

1026

1 anyone of Jerry Seinfeld, just a little bit?

2 In any event, the important thing about that is that

3 the entire premise of the Jerry Seinfeld show was that it was

4 a show about nothing. It was a show about nothing. That's
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5 what they did every week for nine years. They put on

6 something that was just about people talking, and there was

7 nothing happening. If there was ever a trial about nothing,

8 you folks have sat through it.

9 Granted, granted, this was not Lindgren's finest hour

10 with respect to the repair of the Bergs' vehicle. I'm sure

11 they are not proudest of that repair job but one thing we

12 know, and everybody agrees upon, is it took too long and

13 there was some minor complaints afterwards but they fixed it.

14 All right. I'm still at a loss after being in this

15 case for six years, I'm still at a loss as to what the Bergs,

16 what the strength of the Bergs' case is against Nationwide.

17 Nationwide may not have answered Mr. Mayerson's letters

18 within a week and maybe they took a month to do it but at

19 this point, so what?

20 The answer to this entire case is when you get down

21 to it you say if there were minor issues with Lindgren, if

22 there were minor issues with Nationwide, so what. The Bergs

23 had the vehicle. They took it home. They drove it. I did a

24 quick calculation over there. Looks to me they must have

25 driven it at least on an average 40 miles a day for the rest
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1 of the time they had it, and they are coming in here now and

2 asking you to award all of their lease payments during that

3 period so that I guess it was okay for them to have the car

4 for free during that entire period of time.

5 If the Bergs are mad at Lindgren and Nationwide they
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6 have made their point. I mean eight lawyers in this

7 courtroom. I have counted 20 boxes full of files. There

8 were at least 30 or more witnesses if not testifying than

9 sitting in the courtroom all week. They have made their

10 point, but they are not entitled to a verdict.

11 So in the immortal words of Jerry Seinfeld and

12 William Shakespeare, this trial has been much ado about

13 nothing. I just want to thank you. That's the first time

14 I've been this close to you. I couldn't see half of you from

15 over there. I want to thank you for your time and patience,

16 especially at this time of the year and your schedules are at

17 least as important as ours. And since I probably won't get a

18 chance to talk to any of you again, Merry Christmas.

19 THE COURT: Thank you.

20 MR. MAYERSON: My esteemed colleagues here cited to

21 some historical references. I think it is appropriate that I

22 do the same. There is a very well known case that every law

23 student learns called Marbury versus Madison from 1803. It

24 says the very essence of civil liberty consists in the right

25 of every individual to claim the protection of the law
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1 whenever he receives an injury. One of the first duties of

2 government is to afford that protection. The United States

3 Supreme Court stated in 1901 or held that the right to access

4 the Court is equivalent in value to rights of freedom of

5 expression, freedom to worship, and freedom from search and
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6 seizure and that they are all indispensable to a free

7 government. Going to court is the alternative to force in an

8 organized society the most essential privilege of

9 citizenship.

10 The Bergs have not been made whole. What you are

11 here for is important. Don't listen to them. Don't let them

12 tell you that it's not important. You are going to send a

13 message to every collision repair shop that's embedded with

14 the insurance industry that they have a duty to protect the

15 vehicle owner and to every insurance company that strives to

16 make good on their promises and to be able to afford to make

17 premiums at a fair rate and still give what's promised in the

18 policy.

19 You heard testimony during the course of this trial

20 at the very end that the blue ribbon repair program will

21 reduce insurance premiums for everybody. If Nationwide is

22 allowed to cheat, then the other insurance companies will not

23 be able to compete with them; and they will undercut the

24 other premiums and force other insurance companies to also

25 cheat.
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1 This case is important. What you say will send a

2 message. You've seen me for five days here, and this is, by

3 far, the moment that I'm most nervous. It is not because I

4 don't think our case is strong. It's just I have to talk to

5 these people that have lied to me for five years. When we

6 did an opening statement I told you that I'm not here to be a
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7 nice guy. I have a duty and a function in our society; and

8 one of those functions is to air it out, as I told you

9 before, and expose corruption and deceit.

10 I just want to touch on you what I said in my opening

11 statement and I can -- and you can tell me what I promised to

12 deliver to you if I have or not delivered to you. I told you

13 when someone comes to me and tells me they have been wronged

14 it is my job to protect that person and protect the evidence

15 and prove the depth and scope of that wrong. I talked about

16 the rules of the road that are established that an insurance

17 company knows what is right and what is wrong, just in case

18 they forget.

19 I told you that this case will show the Defendant,

20 Lindgren Chrysler-Plymouth, and Nationwide Mutual Insurance

21 Company, defrauded Mr. and Mrs. Berg; and I told you that the

22 defraud pertained to the appraisal and repair of their

23 insured vehicle. As our theory when the repair fraud was

24 discovered and exposed by Mrs. and Mrs. Berg, both Defendants

25 began concealing evidence that otherwise proved what both
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1 Defendants knew even before the vehicle was released to the

2 Bergs and that was that the vehicle was structurally unsound

3 and unsafe.

4 I told you to keep your eye on three balls. What

5 does each Defendant know? When did they know, and what did

6 they do with their knowledge? You heard Mr. Myers, counsel
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7 for Lindgren, talk about the scales of justice and the duty

8 -- the preponderance of the evidence standard that you have

9 to tip the scale ever so slightly. That means to find for

10 conspiracy. That's all I had to do was to tip those scales

11 ever so slightly.

12 I'd like to talk about civil conspiracy. It means

13 that I have to prove, number 1, that the Defendants acted

14 with the common purpose to do an unlawful act or to do a

15 lawful act through unlawful means or for an unlawful purpose.

16 I'd like to talk about the testimony that came forth

17 during this trial, specifically I'd like to focus on the

18 testimony of Mr. Joffred. I'm just going to remind you by

19 going through some of my questions what the answers were,

20 just my answers will trigger what his answers were --

21 THE COURT: Mr. Mayerson, she is very tired. Just

22 slow down a little bit. She is very tired.

23 MR. MAYERSON: And this is to Mr. Joffred when he sat

24 right here. And the reason you believed it was a total loss

25 was due to the extensive damage including a twisted unibody?
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1 Correct. In fact, you said the whole body was twisted and it

2 was one of those situations that just shouldn't be repaired?

3 Correct. And you told that to Nationwide? Correct. You

4 agree there are situations where repairs just shouldn't be

5 attempted? Isn't it true you changed your appraisal decision

6 only after meeting with Nationwide? Correct.

7 Now you also admit you had an arrangement with
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8 Nationwide whereby Nationwide would refer you collision

9 repair business and in exchange for that referral of business

10 you would agree to appraise insured losses at confidential

11 discounts? Correct. Including a 10 percent discount on new

12 parts, a $2 per hour labor rate discount, and use of

13 automated appraisal software designed to remove much of your

14 decision making processes? Correct.

15 You admit that 40 percent of your business comes from

16 Nationwide referrals? Correct. And that despite this

17 lawsuit and everything that's been learned, Lindgren is still

18 a blue ribbon facility? Correct. In fact, you were never

19 even suspended from the program or reprimanded, isn't that

20 correct, Mr. Joffred. Mr. Joffred, now that you are a

21 licensed appraiser you put your license number on the front

22 page of every appraisal you write? Correct. And that is

23 because you are required by State law to do that? Correct.

24 And isn't it true that prior to December of '96 you

25 had been appraising insured losses at Nationwide's request
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1 without an appraisers license and every one of those

2 appraisals you wrote did not contain your appraisers license

3 number as required by State law? Correct. How many years

4 were you writing appraisals at Nationwide's request without a

5 license?

6 We talked about the photographs and I asked Mr.

7 Joffred how many photographs he took. And I asked him if he
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8 supplied them to Nationwide. And I asked him if either of

9 the two photographs were the photographs he took. And I

10 believe he said they might be, but there was certainly more.

11 And then we talked about the roof damage and the appraisal of

12 September 10th, 1996 that I never received and the

13 photographs that I never received.

14 And I asked him how come there was no roof damage on

15 the appraisal of September 20th, 1996. And I think he may

16 have pointed out on redirect that the roof damage wasn't on

17 the appraisal of September 20th, 1996 because it straightened

18 itself out once the frame was pulled. But that still doesn't

19 explain why it wasn't on the appraisal of September 10th,

20 1996 before the frame was pulled.

21 And that, ladies and gentlemen, I think is pretty

22 compelling evidence that there was, in fact, another

23 appraisal of September 10th, 1996 that has been withheld from

24 us and we don't know what the condition of the vehicle was in

25 so that none of these experts that they have called to
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1 testify, not even Mr. Anderton, can tell us whether or not

2 that vehicle was a total loss because we don't have the

3 photographs of the vehicle and we don't have the appraisal of

4 the loss that was dated September 10th, 1996.

5 So anybody who tells you that they can say that it

6 was not a total loss is trying to pull the wool over your

7 eyes, and they are not producing the evidence that would

8 otherwise be available to them and should be available to
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9 them to prove that what I'm saying is incorrect.

10 That was within their possession, and they came up

11 with some cockamamie scam about David Wert, the guy who was

12 fired because something dropped on his foot and split his

13 foot open at work. He made a worker's comp claim, and he was

14 the one that called Mr. and Mrs. Berg and warned them about

15 the cover up of this vehicle. And I'm sure he is not proud

16 about the fact when he first knew about it and he only called

17 them only after he was fired. But the fact remains he did

18 call them --

19 THE COURT: Slow down.

20 MR. MAYERSON: He did call them and what he said

21 turned out to be exactly true and what he said was that the

22 frame was not measured properly and he didn't know about

23 whether the frame rails were supposed to be replaced or not.

24 All he did was watch the course of the repairs, and he knows

25 that the rails were not properly measured because Mr.

1034

1 Wenrich, who did the repairs, only used a tape measure, which

2 was improper for -- especially for a job of this magnitude

3 and that because of the frame rails were not properly aligned

4 every procedure thereafter was off.

5 And Lindgren tells you that they haven't committed

6 fraud, this is some minor detail or minor error or maybe just

7 negligence, which is a little term but just an accident.

8 They are basically trying to say and, maybe, ladies and
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9 gentlemen, maybe the misalignment of the frame was just an

10 accident but once you start putting on parts that are not

11 lining up, once the bolts won't go through the bolt holes and

12 the welding parts and once you can't get the engine back in

13 and you finally get the engine back in and when you start the

14 vehicle it makes a horrible noise --

15 THE COURT: Slow down, please. Please slow down.

16 MR. MAYERSON: -- caused by the engine hitting the

17 fan shroud -- when you cut that fan shroud that's fraud. If

18 it's not, what is? There is a missing -- the appraisal of

19 September 20th, 1996, the only one that was produced to us

20 says that both frame rails were supposed to be replaced and

21 both apron panels were supposed to be replaced. Nobody has

22 been able or everybody agrees that the frame rail wasn't

23 replaced and the apron panel was sectioned instead of being

24 replaced. That's a fraud. It's a fraud because that

25 supplement was never supplied to anybody.
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1 There is a term that you probably all heard. It's

2 called cooking the books. Okay. There was an appraisal that

3 was dated February 14th or February 5th, whatever the date

4 was, it was after the Bergs picked up their vehicle, it was

5 also never in Nationwide's possession until this litigation

6 started a year or so later --

7 MR. MAYERSON: May I publish this to the jury?

8 THE COURT: No. Just argue it from there. They are

9 going to have those in a few minutes. Did you have the
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10 pictures? Is that what you wanted to show them?

11 MR. MAYERSON: Yeah.

12 THE COURT: That's all right. Nothing else.

13 MR. MAYERSON: This is the two photographs that was

14 supplied to me -- wasn't supplied to me when I requested it

15 on November 3rd or at any time before we filed our lawsuit.

16 It wasn't even supplied to me when I first requested it when

17 we were in litigation. And you recall the testimony of my

18 first witness, Mr. Grumbein, how we talked about some of the

19 orders of the Court directing him to produce certain

20 information and whether anybody from Nationwide --

21 THE COURT: All right. Mr. Mayerson, I have ruled on

22 these things. I think you are going a little too far.

23 MR. MAYERSON: All right.

24 THE COURT: Those are all discovery matters that we

25 have been dealing with ourselves. They are not for their

1036

1 review.

2 MR. MAYERSON: Okay. Notice the roof line in these

3 two vehicles. When I got my copy I couldn't even see if --

4 this is apparently the original -- you can barely see what is

5 going on on that roof. Is that by accident these are the

6 only two photographs? To make sure that we all understand

7 there is an Exhibit number 26. This exhibit was introduced

8 when Mr. O'Leary of Nationwide was on the stand. It was the

9 last witness that I called. What it is is a 16-page fax to
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10 his assistant, Bev Carlson. And it says, The first six pages

11 including this letter are the original sent on November 3rd.

12 The letter from me to Nationwide. The following pages are

13 the estimate and the follow-up letter I received from the

14 lawyer at the Lancaster FSO.

15 This was all that Nationwide had on December 2nd,

16 1997, a year after the repairs were complete. And to make

17 sure that you understand that that is accurate I also asked

18 Mr. O'Leary about a claim log entry. I'd like to give you

19 the page number of that. I will have to come back to the

20 claim log entry.

21 I'd like to go back a little bit and talk about Mr.

22 Wert. His testimony was taken -- rather he called Mr. and

23 Mrs. Berg and talked about the cutting of the fan shroud.

24 When Mr. Potosnak inspected the vehicle in April -- and I

25 think I'm tempted to put up a time line so you all can
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1 understand the sequence of events. I don't want to take up

2 too much time -- Mr. Potosnak's inspection report, which is

3 on Page 4 and 5 of the claim log, which is the activity log

4 that has the computer entries of the history of this claim.

5 Page 4 and 5 is the Potosnak inspection report of April 30th,

6 1998. April 30th, 1998 is the date that is entered in the

7 claim log documenting an inspection of April 28th, 1998, two

8 days earlier.

9 Now Mr. Potosnak documents on that date a problem

10 with the fan shroud. And I think that was a lot of --
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11 correct to what Mr. Wert said whether we ever had the

12 inspection of the report of Potosnak. He said exactly what

13 is in this. They are perfectly consistent, and it is

14 perfectly consistent with what Mr. Anderton found.

15 The claim log entry I wanted to tell you is dated

16 December 4th, 1997. It is on Page 9. It says -- this is

17 relevant but it is not actually the one you are looking for

18 --

19 THE COURT: If you are reading, you have to read from

20 one of the exhibits that has been admitted into evidence,

21 nothing else. The exhibits are right there, Mr. Mayerson.

22 MR. MAYERSON: I know. I thought I had a page number

23 back there.

24 THE COURT: All right. All right. You've spent a

25 lot of time determining what is relevant, and what is
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1 relevant is on that pile. That's what is going out to the

2 jury --

3 MR. MAYERSON: All right.

4 THE COURT: -- Mr. Mayerson. Okay.

5 MR. MAYERSON: Ladies and gentlemen, the claim log is

6 marked as Exhibit 8. It's on Page 13. That entry

7 corresponds to this Exhibit 26. And it says from Bev

8 Carlson, whose name is written on the top of Exhibit 26,

9 contacted Ron Stitzel and faxed the information to him and

10 Steve, per his instructions. This was a 17-page fax which
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11 included the letters from the attorney, Doug's letter to me,

12 and the information from the shop --

13 I am sorry, very sorry, Your Honor. Going back to

14 the civil conspiracy and what Mr. Joffred said. I think I

15 left off with my line that Mr. Joffred's questioning with the

16 roof damage that was documented in the appraisal of September

17 10, 1996, and specifically that it wasn't in there. And I

18 asked him isn't it true that you did not disclose to the

19 Bergs that the damage to the vehicle was so extensive that

20 your facility was unable to perform the repairs? And isn't

21 it true that you did not request permission from the Bergs to

22 transport the vehicle to another facility to attempt these

23 structural repairs your facility was not capable of

24 performing? And isn't it true, as far as you know, the Bergs

25 had no idea the vehicle was being sent to K.C. Auto Body?
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1 All of those things are required by Pennsylvania's

2 Appraisers Act. And I asked him, Do you agree the only

3 reason Lindgren appraises insured losses at a discount is in

4 exchange for referral of business and that was 40 percent of

5 his business?

6 The Appraisers Act, as we talked about, says that an

7 appraiser --

8 THE COURT: All right. Counsel, you've said so many

9 things about the Appraisers Act; and I think that we ruled on

10 that yesterday afternoon. You've already said many things

11 about what the Appraisers Act requires, and that is not a
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12 matter of law that this court is instructing the jury on.

13 Remember what was said?

14 MR. MAYERSON: I do.

15 THE COURT: And it was agreed to. You are going way

16 beyond it now. I generally don't like to interrupt, and I

17 don't like to have anybody interrupt another lawyer during a

18 closing. You are going much too far, and this is going to

19 wind up to be further instructions by the Court.

20 Everything you said with regard to what the

21 Appraisers Act requires or what the law is, whatever,

22 whatever, whatever, whatever, the Court will have something

23 to say about later on and you will take my instruction with

24 regard to that, not what is being argued at this time. I

25 said yesterday this is not what I wanted to do, and I thought
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1 I could avoid it but I can't.

2 MR. MAYERSON: You've heard the testimony from Mrs.

3 Berg. The Defendants have told you that this was a nothing

4 case, a lot to do about nothing and yet they took her and her

5 husband in and deposed them both for 8 or 9 hours. You heard

6 Mr. Berg was asked about the complaint that he filed and

7 where he alleged that Nationwide didn't take any measures to

8 properly inspect the vehicle and counsel for Nationwide, Mr.

9 Cohen, started talking about an April inspection. That April

10 inspection was not known to us until much later. It was not

11 produced and I'd like to talk a little bit about when we took
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12 the deposition --

13 THE COURT: Is that the evidence?

14 MR. MAYERSON: It is, but I don't know --

15 THE COURT: Is it in the evidence of this case? This

16 is what you are arguing about, the evidence in this case, not

17 what's happened over the last five years. I knew nothing

18 about the case until three months ago. I wasn't even in it.

19 Stay with the evidence as submitted in this courtroom as I

20 have already told the jury they make the evidence grounded in

21 evidence in this case in this courtroom in the last five

22 days.

23 MR. MAYERSON: There is another claim log entry

24 referencing the Bev Carlson December 2nd, 1997 fax. That's

25 identified as Exhibit number 26. That claim log is on Page
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1 9. I hope -- I trust this is not the one I referred to

2 earlier. It is on December 4th, 1997 and Beverly Carlson 16

3 pages that were faxed to me is all that pertains to the blue

4 ribbon portion of the claim so that this was all that they

5 had on file. They didn't have a supplement.

6 I want to talk about Mr. Anderton, the Defendant for

7 Nationwide Insurance Company. Mr. Anderton said that he

8 inspected the vehicle in August of '98 and the timing is

9 important to understand. Understand Potosnak inspected the

10 vehicle on April 28th, 1998 before we filed our lawsuit.

11 There was a claim log entry made in the claim log, which is

12 at Page 4 and 5. I had given you that page already.
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13 We filed our lawsuit, and Mr. Potosnak does a preliminary

14 inspection in August of '98. Then he does a more

15 comprehensive inspection in April of '99.

16 And I just want to argue to you that there was no

17 reason for him not to do a comprehensive inspection in August

18 of '98. Nationwide flew him out from Chicago, Illinois. The

19 Bergs were waiting to be compensated and waiting for their

20 claim to be taken care of. All they did was flew somebody

21 from Chicago, Illinois to do a preliminarily inspection. We

22 have some theories as to why that is. Nationwide wanted

23 custody of this vehicle before he measured the frame. The

24 Bergs' lease was expired in December of '98, and Nationwide

25 wanted this vehicle before he did that. So they didn't want
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1 Mr. Anderton to measure the frame in August of '98. They

2 wanted to wait until after that and they waited until April

3 of '99 to measure the frame.

4 The only other explanation for it -- the only other

5 explanation for not conducting their final inspection in

6 August of '98 was because they wanted to force the Bergs to

7 pay out their remaining lease payments. If there is any

8 other explanation, I've been trying to think about it for a

9 while and to me it's not apparent at all.

10 Mr. Anderton said he did not review any photographs

11 of the Berg vehicle. So, again, we talked about whether or

12 not he could give an opinion as to whether or not it could be
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13 repaired; but he did admit that the vehicle had a substantial

14 amount of collision impact damage to the front end outer body

15 and structural components. He admitted that significant

16 aspects of those repairs were incomplete or poorly repaired

17 and the overall repair of the subject vehicle would be

18 unacceptable by collision repair industry standards. He

19 admitted that the primary structural components of the front

20 of the vehicle are significantly misaligned and that the

21 misalignment involving both repaired welded structure and

22 replaced welded structure. He talked about the welds being

23 done improperly as well.

24 Then you heard from Keith Creider on behalf of

25 Lindgren. He was the technician who put the engine in and
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1 took the engine in -- or put the engine back in. And he

2 testified that there was just some simple error about a

3 bracket being backwards. You will recall that I discussed

4 with him how long an RNI procedure, remove and install, of an

5 engine takes. And this one took him over 23 hours, and I

6 suggested to him that the books call for about 8 hours. And

7 we didn't get a clear response on that, but it was obviously

8 -- this job took much longer than that.

9 Then we heard from Bruce Bashore a second time when

10 Nationwide called him and he said that the blue ribbon

11 program speeds up the process and that they had the best

12 shops and the best equipment.

13 And I will submit to you, ladies and gentlemen, that
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14 Nationwide still doesn't understand what it means to tell

15 people that it is a blue ribbon program and I think rather --

16 strike that. For them to misrepresent the nature of this

17 program and the manner in which they have misrepresented it

18 when the repair shop did not have a license to write the

19 appraisal, does not have the equipment to perform the

20 repairs, and even the guy who actually did all of the

21 repairs, he said he had never even worked on a vehicle to

22 this extent, he clarified that by saying it was a Jeep

23 Cherokee, he had never worked on it to that extent but he

24 admitted this was a first for him. Nevermind that.

25 This is Lindgren Chrysler-Plymouth who deals with
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1 Jeeps. Now I don't know if they dealt with Jeeps back at

2 that time but all the same it is Lindgren Chrysler-Plymouth.

3 Your Honor, I don't want to overstep my

4 boundaries. May I -- there is questions -- can I read

5 questions that were asked to the witness even though if it

6 deals with what we just talked about?

7 THE COURT: No, of course not. You are getting

8 yourself in deeper and deeper and deeper. Do you want me to

9 say it again?

10 MR. MAYERSON: No.

11 THE COURT: The Appraisal Act is no part of this case

12 as far as the way you are describing it. I guess we will

13 deal with that later on.
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14 Do you want to recess at this time, and I will read

15 to the jury a curative instruction with regard to that? Do

16 it now, if you want to do it. I don't think it is

17 appropriate. I think you should complete your closing

18 argument.

19 MR. MAYERSON: All right. I will do that. Going

20 back again to what Nationwide knew, when they knew it, and

21 what did they do with their knowledge. There were written

22 guidelines that were supplied to the repair shops, and in

23 those written guidelines there was instruction that each shop

24 is supposed to -- is required to keep a shop log of their

25 random inspections that are performed. None of those
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1 documents have been produced to us. The witnesses disputed

2 whether or not they knew about these logs and written

3 reinspection reports. The repairs to this vehicle took four

4 months. Somebody had to be there at some point and saw it.

5 And Mr. Wert remembers that as well.

6 So, ladies and gentlemen, Nationwide either knew

7 about this condition of the vehicle before it was released to

8 the Bergs or they knew about it after I was retained and they

9 sent Mr. Potosnak out to inspect it in April of '98 and they

10 have no reason for not having purchased the vehicle

11 immediately at that point in time.

12 When you look at the Potosnak inspection report you

13 will see that it is a thorough report. And Mr. Potosnak, as

14 you will recall, was a licensed appraiser and his title for
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15 Nationwide was property damage specialist. Nationwide argued

16 about the fact that we somehow snuck a lawsuit up on them and

17 they were unaware of what was going on. And we took a

18 deposition. Our letter of November 3rd, 1997 tells them we

19 are going to file a lawsuit, and it is hard to accept that

20 their position is that they did not meet with Lindgren prior

21 to that deposition at any time.

22 Mr. Anderton, the expert for Nationwide said that the

23 rail still needs to be replaced. The only other thing that I

24 want to make sure is two things is that Lindgren filed a

25 notice of 10 days for default judgment and we were forced to
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1 file a complaint and our letter of April 22nd, 1998 tells

2 that to Nationwide and we tell them that time is of the

3 essence and we are stuck in a position of note filing, the

4 complaint or filing the complaint. We were asking Nationwide

5 to look at this vehicle. We were not rushing into a lawsuit.

6 In support of that, there is a document, Exhibit 24, which

7 was an early inspection of our vehicle dated December 23rd,

8 1997.

9 And in it it's a computerized form it says possible

10 fraudulent activity and in there it says zero. And the

11 reason it says zero is because we still felt we didn't have

12 the repaired documents yet. And we still were trying to get

13 the repaired documents in December of '97. And the

14 Defendants were not giving us these repair documents, so we
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15 were not in a rush to call them frauds. We wanted to see the

16 documents first so their claim that we were rushing into this

17 matter is not really supported by this document. That is

18 Exhibit 24.

19 The document that contains evidence of their shop

20 logs and reinspection reports is Exhibit 18. That's October

21 2nd, 1992 letter from Nationwide to the repair shops

22 enclosing written guidelines. Finally, Mr. Cohen had Mr.

23 Joffred on the stand and was giving him an invoice dated

24 September 6th, 1996 that had a final figure that equaled the

25 amount of the supplement. And it was his position or his
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1 suggestion that because those figures involved each other to

2 prove there was no fraud and I just want to make sure when

3 you are looking over these repair documents that that

4 document -- when you are looking at the documents just look

5 at the date it was invoiced. It was invoiced on December

6 31st and not in September 4th or anything along those lines.

7 I think I've shown you what we are required under a

8 civil conspiracy and that is that the Defendants' acted with

9 a common purpose and that they acted with malice and intent

10 to injure and an overt act was done pursuant to a common

11 purpose. And their common purpose was to reduce claim

12 payments for Nationwide and to receive 40 percent of their

13 business from Nationwide to Lindgren and that the Bergs have

14 actually been damaged by this.

15 There was some argument that Nationwide was the one
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16 damaged by the frame rail not being replaced because

17 Nationwide was the one paying for it. It's convenient for

18 Nationwide to argue that, but it's the Bergs' vehicle. They

19 were the ones that were supposed to get that part on the

20 vehicle.

21 When you are thinking about the fraud of Lindgren

22 think about what it took to get from the rails being uneven

23 to the cutting of the fan shroud at some point along that

24 continuum you have fraudulent conduct and an intent.

25 As to Nationwide's fraud, it is our position that the
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1 fraud goes just right to the heart of the blue ribbon program

2 that they are representing, they are falsely representing at

3 least, Defendant, Lindgren, to have blue ribbon quality; and

4 that the misrepresentation was of a material fact because the

5 Bergs would have never gone to Defendant, Lindgren, if

6 Nationwide had not recommended them to go to this facility by

7 identifying it as a blue ribbon shop; but for Nationwide's

8 identification in that respect, the Bergs would have never

9 been at Lindgren; and that the Bergs relied upon Nationwide's

10 representation; and whether or not that reliance was a

11 factual cause of the Bergs' losses.

12 As I said before, if the Bergs hadn't listened to

13 Nationwide, they wouldn't have been at the repair shop. They

14 wouldn't have had defective repairs to their vehicle. And if

15 they wouldn't have had defective repairs, they wouldn't have
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16 been stuck paying lease payments 8 or 9 months and owned a

17 second vehicle that they were forced to go out and purchase.

18 Regarding the mileage of the vehicle, there has been

19 a lot of mileage -- I haven't tracked it to be perfectly

20 honest -- I think that it's -- strike what I think. It's

21 improper for them to do this kind of damage to their vehicle,

22 refuse to supply a replacement vehicle, and then run around

23 tracking the mileage and taking pictures. Thank you.

24 (Whereupon, arguments to the jury concluded at 12:14

25 p.m.)
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1 THE COURT: Members of the Jury, we are going to have

2 a recess at this point. I will see you perhaps in 10 minutes

3 or so.

4 (Whereupon, the jury left the courtroom at 12:14

5 p.m.)

6 THE COURT: I will see counsel and the court reporter

7 in my retiring room.

8 (Whereupon, the following discussion occurred in

9 chambers at 12:20 p.m.)

10 THE COURT: All right. Is anyone asking for any

11 curative instructions?

12 MR. COHEN: Yes, I am.

13 THE COURT: Which ones?

14 MR. COHEN: The first and the second one.

15 THE COURT: The first and the second one?

16 MR. COHEN: Yes.
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17 THE COURT: I don't know that there is any problem

18 with regard to that in his closing. I mean I thought he was

19 going to talk about what was redacted and what was not

20 redacted.

21 MR. NELSON: He did talk about things --

22 THE COURT: Just a second. I can't handle three

23 lawyers at one time.

24 MR. NELSON: You are right.

25 MR. COHEN: He made several references to Nationwide
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1 not producing documents.

2 THE COURT: Well, that's the basis of his case.

3 MR. COHEN: I understand. I'm not pushing the issue.

4 THE COURT: In either event, we are going to mark

5 this as Exhibit number 33. It has been requested by

6 Nationwide and the first one is Discovery Abuse/Discovery

7 Misconduct. And I'm denying that.

8 MR. COHEN: With regard to -- the Appraisers Act is

9 the other one.

10 THE COURT: Okay.

11 MR. MAYERSON: I think Your Honor pretty much did

12 that already.

13 MR. HY MAYERSON: Your Honor, I thought --

14 THE COURT: One at a time. Okay. This is not a

15 conference. I've had my last conference with everybody.

16 It's the lunch hour. It is 20 minutes after 12. The Jury
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17 has to go out and deliberate. It's Friday. Tomorrow is

18 Saturday. The courthouse is freezing already. They turned

19 the heat off, as you know.

20 MR. HY MAYERSON: I'd like to support Ben's position,

21 if I may?

22 THE COURT: He is counsel here. Tell him what to

23 say. We are getting to a point where sometimes I hear one

24 thing from you and another thing from your son.

25 MR. MAYERSON: Your Honor, first I think that any
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1 curative instruction that may be argutively and necessarily

2 has been done. I think a second --

3 THE COURT: How has it been done?

4 MR. MAYERSON: I was chastised in front of the jury

5 already and you told the jury my recollection and any

6 reference to the Appraisers Act is improper and should be

7 disregarded so I think a second instruction will --

8 THE COURT: What you were saying does not apply and

9 that -- what you were saying does not apply.

10 MR. MAYERSON: I'm not saying it doesn't.

11 THE COURT: No but what you were saying I told them

12 does not apply.

13 MR. MAYERSON: Right.

14 THE COURT: Are you satisfied with that instruction

15 or are you going to take an exception on that instruction to

16 the jury because if you are, then maybe I will further

17 clarify it.
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18 MR. MAYERSON: I am not taking an exception to the

19 instruction.

20 THE COURT: Curative instruction.

21 MR. MAYERSON: From the one that's been given I am

22 comfortable. I'm not taking an exception. I think it would

23 be unfairly prejudicial if another one was given. I think

24 when our whole theory is civil conspiracy which says right in

25 it an unlawful act and it makes it very difficult -- I know
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1 we had the argument yesterday.

2 THE COURT: That's the point. We had this yesterday

3 late in the afternoon, which, once again, I will say on the

4 record that I told you if you wanted to argue that the

5 Appraisers Act was applicable specifically with regard to

6 whether or not Mr. Joffred had to have a license in order to

7 do the appraisal when he did it; that I was willing to do

8 that; and I was willing to bring in the court reporter, turn

9 the heat on in the courthouse at 8:00 in the morning; and I

10 gave you and your dad an opportunity to make that

11 determination, that decision; and you came back and you told

12 me, no, we don't want to do that; and I will not make

13 references to anything with regard to the Appraisers Act

14 other than what the witnesses themselves said on the stand.

15 MR. MAYERSON: Right. That's all I did.

16 THE COURT: No, you did not.

17 MR. MAYERSON: All right.
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18 THE COURT: First of all, you said that it is

19 required by State law that Mr. Joffred be licensed before he

20 could give an appraisal. You -- right before that you

21 interjected the so-called, quote, unquote, corruption of

22 Nationwide Insurance Company. You talked about how counsel

23 in this case, quote, unquote, lied to you concerning it and

24 that we should not, quote, unquote, allow Nationwide to cheat

25 and then you went on to say in the very beginning that you
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1 were sending a message.

2 Don't you ever read Appellate court cases? You

3 cannot in your closing statements, whether it is in a

4 criminal case or whether it is in a civil case or a judge

5 imposing a sentence in a criminal case, quote, send a

6 message. That's not what a jury is for. I can go on and on

7 and on.

8 You talked about the cockamamie scheme; and then you

9 went on to say about what was required by the Appraisers Act

10 and what was, quote, unquote, improper. You did everything

11 in violation of what the stipulation of counsel was at 3:00

12 yesterday afternoon.

13 Now if you are not going to take an exception to any

14 of this with regard to the Appraisers Act, either what was

15 done yesterday afternoon or what was said here this morning,

16 then I will consider not giving any further curative

17 instruction; however, if you are going to take any exception

18 either in the form of motions for new trial or whatever,
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19 whatever, whatever, whatever, I don't know, and I have no

20 objection to that, then I want to give a further curative

21 instruction. Does that clear -- that's the best I can do.

22 Do you want to go out in the hall and talk to your

23 dad, decide what you want to do? I want to hear it from one

24 of you.

25 MR. COHEN: We anticipated three possible curative
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1 instructions. We didn't draft one with regard to sending a

2 message or --

3 THE COURT: I understand that. I'm just putting

4 things on the record so that if it ever goes up to the

5 Superior Court and I've got things to write about so that the

6 Court can understand what I was dealing with in this case

7 over the last five days.

8 MR. COHEN: I think it would be appropriate to tell

9 the jury that his statements about lying witnesses, which is

10 purely improper, or Nationwide cheating, or sending a message

11 to the industry were improper --

12 THE COURT: I'm not going to do that.

13 MR. COHEN: -- or counsel lying.

14 THE COURT: I have more respect for the jury than

15 perhaps most lawyers have. You have a good jury here. This

16 has been a very, very attentive jury and a good jury. And

17 I'm going to be satisfied with whatever results they come up

18 with. I don't think that I have to trivialize this case,
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19 which, coincidentally, Mr. Huckabee, I did not like your

20 closing at all. And I will discuss that with you later.

21 You don't have your personal opinion about somebody

22 else's case and leading your endorsement this or that and

23 telling the jury you don't know why you have been in this

24 case for all of these years for absolutely nothing. You know

25 why you've been in this case all of these years, but it's not
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1 a significant thing because the jury knows and I told the

2 jury why you were in this case because of contribution. And

3 apparently you were not left out of the case at any stage of

4 the proceeding by all of the other judges that were involved

5 in it.

6 I just don't like -- this stuff is getting much too

7 loose. And I hate to tell you that because I'm looking at --

8 and I've already scolded two people in this case and they are

9 two people that I have the most respect for because they are

10 personal friends of mine, you, Mr. Huckabee, is one, and Ken

11 Myers is another. Familiarity breeds contempt.

12 That's why I love it when I have all out of County

13 lawyers in a case. You don't get any of that monkey

14 business. They don't think they can push you as far, they

15 can say things and get away with it. That's another thing I

16 had to get that off of my chest.

17 Go out with your dad and decide the position.

18 MR. MAYERSON: I don't think we need to. We don't

19 take exceptions.
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20 THE COURT: All right. I would rather -- although I

21 do believe that I would be justified in giving the curative

22 instruction with regard to the Appraisers Act, well, that's

23 up to you now. You know what is on the table here as far as

24 the understanding with counsel for the Plaintiff and it's

25 your case so you decide. There is some words in here that I
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1 probably would not give.

2 MR. NELSON: May we discuss it for a second?

3 THE COURT: Sure. Go ahead.

4 MR. COHEN: All right. We will let it ride. We are

5 good.

6 THE COURT: Mark that as the next exhibit. Bring the

7 jury back in, and I will conclude the charge.

8 (Curative Instructions - marked for

9 identification as Exhibit No. 33.)

10 (Whereupon, the discussion in chambers concluded.)

11 (Whereupon, the jury entered the courtroom at 12:28

12 p.m.)

13 THE COURT: Members of the Jury, it's 12:30; and I

14 understand that your lunch is getting cold so let me just

15 wind up the charge, if I may. Your deliberations should

16 begin and proceed in an orderly fashion. Your first order of

17 business in the courtroom will be to select one of you as

18 foreperson to preside over your proceedings. It is that

19 person who will complete the verdict slip and read it in open
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20 court at the appropriate time.

21 Keep in mind, however, that the foreperson's vote is

22 entitled to no greater weight than that of any other juror.

23 Your verdict should be reached only after careful and

24 thorough deliberation in the course of which you should

25 consult with each other and discuss the direct evidence and
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1 the reasonable inferences to be drawn from the circumstantial

2 evidence freely and fairly in a sincere effort to arrive at a

3 just verdict.

4 It is your duty to consider the issues with a view

5 towards reaching an agreement on a verdict if you can do so

6 without violating any of your individual judgement or your

7 conscience. You must each decide the case for yourself by

8 examining the evidence with candor and frankness and with

9 proper deference to and with regard to the thinking of the

10 others on the panel to consideration requires that you are

11 willing to re-examine your own views and to change your

12 opinions if convinced that they now lack perhaps some merit

13 or validity.

14 While maintaining this flexibility you are not

15 required to surrender your honest convictions as to the

16 weight or effect of the evidence solely because of another

17 juror's opinion or for the mere purpose of returning a

18 verdict. Your verdict must represent the jury's considered

19 final judgment. While it is important that the views of each

20 of the jurors be considered, it is not necessary under the

R. 1754a



21 laws of this Commonwealth that your verdict be unanimous, as

22 it would be if we were trying a criminal case.

23 By an Act of the Pennsylvania Legislature a verdict

24 in a civil case rendered by at least five-sixths of the jury

25 shall constitute the verdict of the jury and shall have the
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1 same effect as a unanimous verdict. Consequently, after your

2 deliberations at least 10 of your members have agreed upon a

3 verdict, that decision shall constitute the verdict of the

4 jury.

5 When you have arrived at your verdict you should

6 inform the tipstaffs so that you can be returned to the

7 courtroom for the foreperson to make the announcement which

8 will mean to read the verdict slip into the record. If in

9 the course of your deliberations you should find yourselves

10 in serious doubt concerning some portion of my instructions

11 to you on the laws, it is your privilege to return to the

12 courtroom for further instructions.

13 In such event, you should transmit a written note to

14 the Court through the tipstaffs signed by the foreperson.

15 Now because of the hour, let me tell you that I will not be

16 available from probably 3:00 to 4:00. Yesterday afternoon I

17 agreed to handle an emergency matter in this courtroom at

18 3:00. So if you have any questions, try to get it in before

19 3:00 or after 4:00. Otherwise, I will be here and everybody

20 else will be here.
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21 No juror should attempt to communicate with the Court

22 by any means other than a signed writing, and the Court will

23 not communicate with any juror on any subject touching upon

24 the merits of the case other than in writing or orally here

25 in our open court. When and if you return to the courtroom
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1 for further clarification, you should not, at any time,

2 reveal how the jury stands numerically until you have reached

3 a verdict. And even after a verdict is entered, you should

4 not disclose to anyone how the individual jurors voted.

5 Keep in mind that the dispute between the parties is

6 a serious one, not only for them but for the entire judicial

7 system. If it wasn't a serious matter, you wouldn't be here

8 and neither would I be here. They and the Court rely upon

9 you to give full and conscious deliberations and

10 consideration to the issues and the evidence before you.

11 You should not be influenced by anything other than

12 the laws and the evidence in this case as in no other place.

13 As far as I am concerned, the parties stand equally before

14 the law or in court. Any further exceptions?

15 MR. COHEN: No, Your Honor.

16 MR. MAYERSON: No.

17 THE COURT: If the tipstaffs would step forward and

18 be sworn and I will ask the alternate jurors to remain with

19 me for a few minutes.

20 (Whereupon, the tipstaffs were duly sworn.)

21 THE COURT: All right. Members of the Jury, do
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22 justice.

23 (Whereupon, the jury left the courtroom at 12:40

24 p.m.)

25 THE COURT: All right. As far as the Court is
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1 concerned, you people are all excused until 1:30. Try to be

2 back by 1:30, if there are any questions.

3 (Whereupon, a lunch break was taken.)

4 (Whereupon, the jury entered the courtroom at 4:45

5 p.m.)

6 THE COURT: Mr. Henshaw, I understand that you are the

7 foreman of the jury?

8 THE FOREPERSON: Yes, Your Honor.

9 THE COURT: Has the jury arrived at a verdict?

10 THE FOREPERSON: Yes, we have.

11 THE COURT: Let the record indicate that it's 4:45

12 p.m. Would you read the verdict to us, please?

13 THE FOREPERSON: On the claim of fraud against

14 Lindgren Chrysler-Plymouth, we the jury find in favor of

15 Lindgren Chrysler-Plymouth.

16 On the claim of violation of the Unfair Trade

17 Practices and Consumer Protection Law against Lindgren

18 Chrysler-Plymouth, we the jury find in favor of Dan Berg and

19 Sherry Berg.

20 We awarded damages to Dan Berg and Sherry Berg against

21 Lindgren Chrysler-Plymouth in the amount of $1,925.
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22 On the claim of fraud against Nationwide Mutual

23 Insurance Company, we the jury find in favor of Nationwide

24 Mutual Insurance Company.

25 On the claim of violation of Unfair Trade Practices
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1 and Consumer Protection Law against Nationwide, we the jury

2 find in favor of Dan Berg and Sherry Berg.

3 We award damages to Dan Berg and Sherry Berg against

4 Nationwide in the amount of $295.

5 On the claim of civil conspiracy against Nationwide

6 Mutual Insurance Company and Lindgren Chrysler-Plymouth, we

7 the jury find in favor of Lindgren and Nationwide Insurance

8 Company.

9 THE COURT: All right. Is there anything further with

10 regard to the verdict? Members of the Jury, could you excuse

11 us for about 10 minutes or so? This will not be very long.

12 (Whereupon, the jury left the courtroom at 4:50 p.m.)

13 MR. COHEN: Your Honor, at this time Nationwide would

14 move for a judgment notwithstanding the verdicts on the

15 Unfair Trade Practices in light of the fact the jury does not

16 find any allegations of fraud against Nationwide. It would

17 have been impossible to find the Unfair Trade Practices of

18 Nationwide.

19 THE COURT: Do you want to respond?

20 MR. MAYERSON: Your Honor, the language for the Unfair

21 Trade Practices set forth the purpose of the Act which is to
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22 protect consumers from the unscrupulous conduct of businesses

23 and perhaps the jury viewed that that was the most applicable

24 to find and to hold the Defendants accountable for their

25 conduct.
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1 And perhaps they felt that a finding of fraud was too

2 strong and it couched inside the Unfair Trade Practices.

3 That was the decision of the jury, and I think the decision

4 of the jury should stand.

5 THE COURT: We can all speculate as to how the jury

6 found the way they did. My interpretation of this verdict

7 and the reason for denying your motion at this particular

8 point is that I let you people put the verdict slip together

9 in your own language, and I didn't change a period or comma

10 or anything else so there would be no problem with regard to

11 it.

12 I can very well understand the way the instructions

13 were given to the jury, the way the arguments were to the

14 jury, etc., and especially in view of the fact that Mr. Cohen

15 yesterday afternoon asked me when I gave the instruction with

16 regard to Unfair Trade Practices against the Defendants,

17 Nationwide Insurance Company and/or Lindgren

18 Chrysler-Plymouth, Inc., you asked me to make very certain

19 and to emphasize, and I did, I said, in addition, Mr. and

20 Mrs. Berg must also prove the elements of Commonwealth fraud

21 as I have already explained them to you and then you asked me
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22 to repeat the elements of common law fraud and I did that and

23 each of the elements.

24 MR. COHEN: That's --

25 THE COURT: And I could see where the jury thought
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1 that that charge or that claim was more encompassing rather

2 than to return a verdict in favor of the Bergs for fraud as

3 well as for this charge which went to the jury of Unfair

4 Trade Practices and Consumer Protection Law. And I think

5 that, well at least I am going to take judicial notice of the

6 fact that I gave the jury an opportunity, so there was no

7 misunderstanding with regard to the elements of the charge,

8 to write on the back as I was giving my charge the elements

9 of all of these charges. And I think everyone will agree

10 that I gave my instructions slowly so that they could write

11 them down and they did write them down.

12 Maybe it would have been better to have given a

13 verdict slip to the jury, first of all, with regard to the

14 Unfair Trade Practices alone and to not instruct the jury

15 with regard to fraud. Maybe that claim should have been

16 withdrawn but in either event I can see how the jury arrived

17 at the verdict that they did.

18 MR. COHEN: It seems to me, Your Honor, that as a

19 matter of law the jury could not find the violation of the

20 Unfair Trade Practices Law.

21 THE COURT: I will let you argue that to the Appellate
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22 Courts and they may very well agree with you. But I'm not

23 going to try this case or set this whole thing aside because

24 of something like that. And I can assure you that. I mean

25 if you want to, and everyone agrees, maybe we could bring the
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1 jury in here and you could question them as to how they

2 arrived at the verdict, Unfair Trade Practices, without a

3 separate verdict with regard to fraud. It might be very

4 interesting.

5 MR. MYERS: Your Honor, while Mr. Cohen ponders that I

6 would simply state for the record we would join in the motion

7 for or we make a separate motion on behalf of Lindgren for a

8 judgment notwithstanding a verdict and I understand your

9 ruling.

10 THE COURT: The same applies in your situation as

11 well. I think that the case for the Court's interpretation

12 is stronger in view of the fact that I repeated those

13 elements of fraud under Unfair Trade Practices and emphasized

14 that those elements had to be in addition to those elements

15 of just common law fraud. I mean we do not have

16 unintelligent people here. The foreman of this jury is a

17 very intelligent individual. He works for the Reading

18 Eagle/Times. I still believe that he does, and I think that

19 not only him but I think several of the jurors were very

20 attentive.

21 And I also want to note for the record, not that I
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22 have to at this particular point, but this jury gave serious

23 consideration to this case. They were out for four hours.

24 They didn't come back and ask one question, which is an

25 indication to the Court that the instructions and the
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1 arguments were clear on the subject.

2 And the instructions that went to the jury, as you

3 also know, went to the jury without any exception being taken

4 by any of the attorneys. The verdict slip went out to the

5 jury as prepared by counsel and as stipulated to. Anything

6 further?

7 MR. MAYERSON: No, Your Honor.

8 THE COURT: Anything further?

9 MR. MYERS: No, Your Honor.

10 MR. COHEN: No, Your Honor.

11 THE COURT: Okay. Let me say that you know there is

12 always disappointment by some, of course, in a jury's verdict

13 and there is obviously some disappointment here. But I do

14 want to say to you the same as I said to the jury earlier I

15 think that all cases were very well prepared and very well

16 presented. The closing arguments were excellent, and the

17 Court appreciates that.

18 I also want to remind you that if there are going to

19 be any post-trial motions that they must be filed 10 days

20 from today because the judgment will be entered in accordance

21 with this verdict slip and I don't want any misunderstanding
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22 with regard to that. So if there is going to be post-trial

23 motions, we will argue those and we will dispose of those in

24 due course before we go on to the second phase of this case,

25 if and when that's ever requested by counsel.
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1 But that will have to be requested in the same form as

2 this original certification for trial as certification for

3 the remainder of the bifurcated matter and then at that later

4 time I will expect pretrial briefs again just concentrating

5 on the other issues which were not disposed of at the time of

6 the trial. Any questions about any of that?

7 MR. MAYERSON: No, Your Honor.

8 THE COURT: Okay. Thank you all very much and have a

9 pleasant holiday.

10 MR. COHEN: Thank you, Your Honor.

11 MR. MYERS: Thank you.

12 THE COURT: I will give you a few minutes. I think

13 you've got most of your things packed up and so forth.

14 (Whereupon, the trial concluded at 5:00 p.m.)
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